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Dynamic Accountancy 


It is now nearly 16 years since Sir Josiah Stamp, in a lecture 
entitled Quo Vadis, 1960? made his striking appeal to accountants 
to make available, in the interest of greater certitude of economic 
reasoning, the empirical data which is contained in their records. 
He prophesied that, in course of time, this would be done and 
that it would make possible a degree of precision in economic 
science which was at present beyond our dreams. 

“This is only one of the immense additions that might be made 
in applied economics, if accountants, as the trustees of valuable 
economic data, would free themselves from their present doubt- 
less inadvertently ‘dog-in-the-manger’ position. They have the 
figures; other people cannot use them, and if accountants will not, 
then we get nothing: economics continues its abstract deductions, 
and business blunders on by individual instinct.” 

The appeal excited much comment at the time, and the usual 
reply by accountants was that—as Sir Josiah Stamp himself had 
said—accountants were the custodians of the data as trustees for 
their clients, with whom alone rested the right to permit use of 
the information. Thus the responsibility for burying the treasure 
so ardently desired by economists lay with business men and 
their associations rather than with accountants. 

With notable exceptions, mainly in U.S.A., trade associations 
have shown no eagerness to initiate or facilitate the aggregation 
and analysis of accountancy data so that the exactness of economic 
doctrine might be increased. The fear, perhaps natural, that 
disclosure of individual experience, whilst it might do something 
to promote general progress, might also re-act to the detriment 
of the individual is doubtless the principal deterrent to the pooling 
of information. It has, however, often been pointed out that 
it would be possible, working through a clearing house for the 
information, to preserve the anonymity of the sources of the 
data. 

Nevertheless, it has been evident for many years that little or 
no progress was being made towards the realisation of Sir Josiah 
Stamp’s prophecy. 

We have been interested, therefore, in examining some of 
the recent additions to the library of the Commonwealth Institute 
of Accountants in Melbourne, to come across a volume published 
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in 1935, under the auspices of the National Bureau of Economic 
Research and the American Institute of Accountants, which appears 
to represent a definite step in the direction of “aggregated account- 
ancy.” The book, which is Number 28 of the series of publications 
of the National Bureau of Economic Research, is a study by 
Professor W. A. Paton, Professor of Accounting, University of 
Michigan, of financial and operating ratios as disclosed by the audit 
reports of some 700 small and medium-size corporations for the 
three years 1927-29. Its title is “Corporate Profits as Shown by 
Audit Reports,” and it consists of an analysis of such data as: 

Average rates of earnings in relation to total capital, classes 

of capital, size of enterprise. 

Dividend policies and the accumulation of surplus. 

Ratios of owners’ funds and liabilities to net assets. 

Ratios of operating expenses to sales. 

Working capital ratios. 

As many of our readers are aware, the National Bureau of 
Economic Research is controlled by a Board of Directors, partly 
representative of Governmental agencies and partly nominated by 
professional and trade associations, such as the American Eco- 
nomic Association, the American Management Association, the 
American Bankers’ Association, the American Statistical Associa- 
tion, the National Publishers’ Association and the American Engi- 
neering Council. Directors are also appointed by six of the fore- 
most Universities. 

The object of the Bureau is “to ascertain and to present to the 
public important economic facts and their interpretation in a 
scientific and impartial manner.” 

In a foreword to Professor Paton’s study, Mr. George O. May, 
who is one of the Directors of the Bureau, refers to Sir Josiah 
Stamp’s appeal to accountants, and expresses the belief that the 
step which the book represents is of real signifiance, though of 
a tentative and limited character. He draws attention to an 
encouraging aspect of the publication, namely, “the very fact that 
even with such a limited sample it is possible to present useful 
information without any possible violation of confidence should 
encourage a freer response to similar calls on accountants in the 
future,” and hopes that co-operation between the two bodies con- 
cerned in the publication may in future provide material for a 
more extensive study of a similar character. 

Studies such as that of Professor Paton are apt to be of national 
rather than international significance. Ratios of American corpora- 
tions are not necessarily a reliable guide to ratios of English or 
Australian companies. Each country must, therefore, conduct 
its own research, if it is to obtain information of value for the 
assistance of its economists and business managers. 

Apart from its use as an aid to the development of economic 
theory, information such as that provided by Professor Paton’s 
analysis would be invaluable in the study of fluctuations in busi- 
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ness activity and in the development of standard ratios as an 
assistance to business management. Most accountants would 
welcome the setting up of an agency for the collection and analysis 
of similar data in Australia, given proper safeguards against 
violation of confidence. 

What are the prospects of the work being undertaken in Aus- 
tralia in the near future? At present, the position appears to be 
that statistical work relating to business is diffused amongst a 
number of unrelated agencies, and that the primary data is, for 
the most part, to be found in published accounts, from which much 
vital information cannot be derived. Accountants, either as indi- 
viduals or as organised bodies, are taking little or no part in these 
investigations, and, without the help of accountants, the results 
must be limited and, perhaps, defective. 

Statistical work is laborious and expensive. It is, therefore, 
more than ordinarily desirable that ail avoidable over-lapping as 
between statistical agencies should be eliminated. Judging by the 
American experience, progress will be slow, though it may gain 
momentum after the first timid advances have been made. The 
American experiment, it will be noted also, is the result of co-opera- 
tion between a wide range of interests. Progress in Australia 
might well be dependent on similar co-operation. Could not such 
a body as the Council for Scientific and Industrial Research, acting 
as the initiating agency, seek the co-operation of such other 
interested parties as the Commonwealth Bank, the Trading Banks, 
Trade Associations, the Universities and the Accountancy Insti- 
tutes in the formation of a Bureau of Business Research in 
Australia? So far as the Accountancy Institutes are concerned, 
we have no doubt that their co-operation would be freely and 
gladly given. 

The publication which has induced these comments provides 
an indication of one aspect of the changing attitude of accountants 
towards the potentialities of accountancy for service to the com- 
munity. Accountants are coming to realise their responsibility to 
contribute to the growing volume of knowledge of business affairs 
in the mass. When they have fully realised the extent of that 
responsibility and of their capacity to meet it, accountants will be, 
more than ever, indispensable in the economic life of the com- 
munity. Hence, our use of the term “dynamic” as applied to 
present-day accountancy developments which, we think, are 
destined to work powerfully in the future as motive forces 
promoting knowledge, and therefore welfare, and cumulatively 
raising the status of accountants and accountancy. 

There are other evidences of change in the attitude of account- 
ants towards their functions, and another of the recent additions 
to the Commonwealth Institute library is symptomatic of the new 
view of accountancy as a constructive force. Unfortunately, many 
people—including some who ought to know better—still incline to 
the view that accountants are a species of “glorified bookkeepers,”’ 
whose sole functions are to place on record the achievements of 
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others and to check records made by others. By such people, it 
has not yet been realised, that, just as the economist is unable 
to proceed further in the refinement of his science without the 
help of accountants, so the business manager is unable satisfac- 
torily to control the complex activities of a modern business with- 
out the assistance of accountancy. That attitude is the keynote 
to many recent books on accountancy, particularly those concerned 
with cost accountancy. We have seldom, however, seen it more 
completely exemplified than in Accounting Systems Design and 
Installation, published in 1936 by The Ronald Press, New York. 
The author is J. Brooks Heckert, Associate Professor of Account- 
ing, Ohio State University, and the work is notable for its 
thorough treatment of the problems involved in designing and 
installing accounting systems as a means of assistance to manage- 
ment. It is not our purpose at the moment, however, to discuss in 
detail the undoubted merits of the work, but rather to cite it as 
indicative of the outlook of the modern accountant, and to direct 
attention to the almost revolutionary change which has taken 
place in that outlook in recent years. Let Professor Heckert speak 
for himself as to his conception of modern accountancy : 

“It is a trite saying, but one worthy of repetition, that account- 
ing is not an end in itself but only a means to the ultimate 
end of honest and efficient management. 

“The general plans, the program, the co-ordination of forces to 
carry out the program, and the quick change and sensitive adjust- 
ment of plans and program to the intricate, dynamic forces of 
modern business cannot conceivably be accomplished without swift 
and accurate reflection of the success of the plans, the fulfilment 
of the programs, and the performance of workers. It is the func- 
tion of accounting to supply this information. .. . 

“There are certain basic functions toward which the accountant 
should direct his effort. These functions may be stated as plan- 
ning, co-ordination, control and protection.” 

No limited bookkeeper’s outlook about that view of the account- 
ant’s tasks! 

May we conclude with an observation which has a personal 
application? The Institute libraries have been greatly extended in 
recent years, at a very substantial cost. Their shelves now con- 
tain a wealth of books expressive of the rapid progress of account- 
ancy thought and technique. Most of those books have been 
published since the War. Many of us completed our accountancy 
studies before the War. The inference is obvious. Our Institute 
libraries contain much that is a sealed book to us, or which we are 
painfully working out for ourselves in practice through trial 
and error. Yet the library statistics show that, though the propor- 
tion is steadily rising, still only a small proportion of Institute 
members make use of the library facilities which the Institutes 
have provided. 
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Business Statistics and Statistical Method. By H. J. Wheldon. 
, (MacDonald and Evans) London, October, 1936. Demy 8vo, 
xii + 224 pp. Price (in London), 5/-. 

The development of the concept of accountancy as a tool of 
management has led to an awakening of interest amongst account- 
ants in the processes used by statisticians in the analysis, interpreta- 
tion and presentation of numerical data. Many of the accountancy 
bodies overseas now include in their examination syllabuses papers 
in Statistical Method, and this volume has been written as a text- 
book for students of the English Institutes. 

Text-books on statistical method are generally somewhat diffu- 
sive for use by those students who are interested primarily in the 
application of statistical methods to business data, and a volume 
which, while not neglecting the fundamentals of the science of 
statistics, is concentrated on methods applicable in business reports, 
is therefore particularly welcome, especially in view of its moderate 
price. 

The book covers a wide range in a concise but clear manner, it 
does not call for a profound knowledge of advanced mathematics 
on the part of its readers, and it is well illustrated and logically 
arranged. Accountants, no less than students, will find much of 
interest and practical use in the chapters dealing with tabular 
presentation, graphic methods, the study of variations and trends, 
and the use of statistics in business budgets. Several examina- 
tion papers set by English accountancy institutes are included. 
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Modern Office Appliances. By Vincent E. Jackson. (MacDonald 
‘ & Evans.) Third Edition, London, July, 1936. Demy 8vo, 
‘ 10 + 383 pp. Price (in London), 7/6. 

In a foreword to this volume, Sir Harry Brittain says: 
“... Nothing could be more helpful, toward the goal of perfection 
in efficient organisation, than the right application of the office 
: appliances and systems so ably dealt with in this book.” 

So rapid and so revolutionary have been the changes in office 
appliances in recent years that the accountant setting out to design 
or re-organise an office system is faced with an embarrassment of 
riches. Indeed, system building, dependent as it is nowadays, in 
greater or less degree, on mechanisation, has become a highly 
specialised calling. The specialists, for the most part, are to be 
found in the selling organisations of the office equipment concerns, 
and accountants usually—and wisely—avail themselves of the 
knowledge and experience of these specialists in planning office 
and accounting routine. Even so, it is frequently a matter of 
extreme difficulty to discriminate between the claims of rival 
selling organisations and to select that appliance which is best 
adapted to specific requirements. That statement, of course, 
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involves no reflection on the good faith of the equipment salesmen, 
who are no less susceptible to an excessive enthusiasm for their 
firms’ products than are men in any other walk of life. Conse- 
quently, it is not surprising to find instances of installations ill- 
adapted to peculiar conditions, nor in fact to find some instances 
of over-mechanisation. 

Every constructive accountant, in fact, whether he enlists the 
services of an equipment adviser or not, should have a background 
of general knowledge of the range of appliances available, the 
various principles upon which mechanisation of the office is 
founded, and the peculiar attributes of each type of appliance. 

This book provides such a background, through its descriptions 
(illustrated by photographs) of the appliances available and its 
explanations of the principle upon which each appliance operates. 
The appliances are described in three sections, dealing respectively 
with Bookkeeping, Accountancy and Costing machines (from add- 
ing machines to punched card systems), Business Equipment and 
Systems (covering such aids as loose leaf devices, filing and card 
systems, telephones, office furniture, stencil cutters, etc.), and 
Typewriting, Stationery and Business Correspondence equipment. 
An appendix gives the names and addresses of members of the 
Office Appliance Trades Association of Great Britain and Ireland, 
for which Association the book was published. Altogether, a use- 
ful and almost indispensable volume. 


The Economic Record. Melbourne, December, 1936, pp. 169. 

This twenty-third issue of the Journal of the Economic Society 
of Australia and New Zealand maintains its usual high standard 
of articles on current economic problems in Australasia. Of 
particular interest at the present juncture is the article, by Profes- 
sors Giblin and Bailey, on “Marketing and the Constitution,” in 
which the present features of the Australian Constitution, as 
affecting powers in respect of trade and commerce, are examined, 
the proposed Constitutional amendments are discussed, and 
alternative solutions are explored. 

Amongst other articles, Mr. W. B. Reddaway’s contribution 
on “The New Exchange Rates” and Mr. S. H. Wolstenholme’s 
on “The Future of the Australian Population” are also of particu- 
lar interest. 


Taxation Section 
Edited by J. A. L. Gunn, F.1.c.A. 


THE SOUTH AUSTRALIAN ACT 


The South Australian Income Tax Assessment Act (No. 2296) 
was assented to on October 22, 1936. Many changes have been 
made since the original Bill was introduced last year and a 
number of additional concessions have been granted to taxpayers, 
of which the following may be noted: 
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WIFE ALLOWANCE 


The annual allowance is still £30. Both the taxpayer and the 
spouse must be residents of Australia, and the spouse must be 
wholly maintained by the taxpayer. The spouse shall be deemed 
to be wholly maintained by the taxpayer if the separate net income 
derived from all sources by the spouse in the year of income 
does not exceed £50, and the taxpayer contributes to the main- 
tenance of the spouse. The full allowance of £30 is still confined 
to taxpayers whose net income does not exceed £650, but provision 
is now made that where the taxpayer’s net income exceeds £650 
he shall be entitled to a deduction of £30, less £1 for every £12 by 
which the net income exceeds £650. For example, in the case 
of a net income of £830 the wife allowance is £15, viz. : 

830 — 650 

£30 — — ae fl 
There is thus no wife allowance when the net income reaches 
£1,010. ‘‘Net income” means the assessable income of the tax- 
payer less all allowable deductions other than the statutory exemp- 
tion and the concessional deductions. Where any of the circum- 
stances entitling a taxpayer to this deduction exists for part only 
of the year of income, the deduction shall be that part of £30 which 
the Commissioner deems reasonable. For example, if a taxpayer 
whose net income for year ended June 30, 1937, is £750, were 
married on November 11, 1936, he would probably be allowed the 
sum of £13 as wife allowance for that income year, viz. 


33 750 — 650 
52 £30 — a) == £13. 
An allowance will also be granted in special circumstances even 


when the case does not survive the above-mentioned tests—see 
“Discretionary Allowance” post. 


wn 


DEPENDANT ALLOWANCE 


The original Bill provided for an allowance of £30 to a widower, 
in respect of any female having the care of any of his children 
who were under 16 years, provided the female was a resident 
of Australia, and her separate net income did not exceed £50 and 
the claimant taxpayer contributed to her support. 

These restrictions have been deleted from the new Act, which 
provides that where during the year of income the taxpayer is a 
widower and wholly or mainly maintains one or more children 
resident in Australia and under 16 years, he is entitled to a deduc- 
tion of £30 in addition to any allowance for children maintained 
by him. This allowance to widowers is far more reasonable than 
that granted under S. 79 (a) of the Commonwealth Act. 

The Act also provides that where during the year of income 
the taxpayer wholly or mainly maintains any parent resident in 
Australia, or any resident brother or sister under 16, he shall be 
entitled to a deduction of £30 for each such parent, brother or 
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sister. Previously this concession only applied to an unmarried 
taxpayer; the new Act provides that both married and unmarried 
taxpayers shall be entitled to the allowance. 

As in the case of other concessional deductions, the full allow- 
ance is granted only to residents of Australia whose net incomes 
do not exceed £650, but with respect to net incomes ranging 
between £650 and £1,010 provision is made for a reduced allow- 
ance, viz., £30, less £1 for every £12 by which the net income 
exceeds £650. 

Where any of the circumstances entitling a taxpayer to a 
deduction exists for part only of the year of income, a propor- 
tionate allowance is granted. For example, if a resident taxpayer’s 
wife died during the income year and he was left with resident 
children under 16, and his net income did not exceed £650, he 
would receive, in addition to the child allowance, post, the full 
sum of £30, made up partly of wife allowance and partly of 
widower’s allowance. 


CHILD ALLOWANCE 


Where during the year of income an Australian resident tax- 
payer with a net income not exceeding £650 wholly maintains any 
children resident in Australia and under 16 years, he or she is 
entitled to a deduction of £30 for each child so maintained. The 
child need not be a child of the taxpayer. Where such a taxpayer 
partially maintains such a child, a proportionate part of the £30 
is allowed which the Commissioner thinks reasonable in the 
circumstances. Partial allowance is also granted where the child 
is born or dies or attains 16 years during the income year. 

Example—A taxpayer’s net income for 1935-6 is £900. He 
wholly maintains his wife, his widowed mother, and two children 
under 16, one of whom was born on, say, March 1, 1936. If his 
net income had not exceeded £650 he would have been entitled 
to allowances totalling £100, viz.: 


Wife allowance .. .. .. £30 
Relative allowance .. .. .. 30 
Child allowance (1) .. .. 30 
Child allowance (2) .. .. 10 

£100 


As, however, his net income is £900, each full allowance is 
reduced to £10, viz.: 


900 — 650 
£30 — —— a £10 
and the partial allowance is reduced to £3, viz.: 
+ 900 — 650 
—{ £30— ——— } — £3. 
12 12 ) = 


The concessional deductions in the above example therefore total 


£33, viz.: 
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Wife allowance .. .. .. £10 
Relative allowance .. .. .. 10 
Child allowance (1) .. .. 10 
Child allowance (2) .. .. 3 

£33 


It will be observed that the allowance is reduced by £1 for 
every £12 by which the net income exceeds £650. In the above 
example the net income exceeds £650 by £250, and as there are 
only 20 complete £12 in £250, therefore each full allowance is 
only reduced by £20. 


DISCRETIONARY ALLOWANCE 


Under the previous law deductions for children and dependants 
were allowable only if the conditions set out in the Act applied. 
The new Act makes provision for special circumstances to be 
taken into account by the Commissioner, who is authorised to 
allow a deduction where such special circumstances exist even 
if the case does not fall within the specific provisions of the 
statute. The taxpayer is required to satisfy the Commissioner by 
information submitted in writing that any such special circum- 
stances exist. If the taxpayer’s request is refused by the Com- 
missioner, he may require the Commissioner to refer the request to 
the Taxpayers’ Relief Board. The Board shall make such deci- 
sion on the request as it thinks proper and its decision is final. 


MeEpIcAL, DENTAL, FUNERAL AND CREMATION EXPENSES 

An Australian resident taxpayer, whose net income does not 
exceed £650, is entitled to a deduction of payments not exceeding 
£50 in the aggregate made by the taxpayer during the year of 
income, to any legally qualified medical practitioner, registered 
dentist, nurse, chemist, or public or private hospital in respect 
of any illness of or operation upon or dental treatment to the 
taxpayer, the spouse of the taxpayer, or any child, parent, brother 
or sister of the taxpayer, if the spouse or‘ child, parent, brother 
or sister is a resident of Australia, or to any person or institution 
in respect of any therapeutic treatment administered by direction 
of any legally qualified medical practitioner, to the taxpayer or 
the spouse, parent, brother or sister or any child of the taxpayer. 
Coronation visitors should note that the deduction is not confined 
to amounts paid in Australia! 

It will be observed that the allowance has been extended to 
dental expenses, and covers amounts paid in respect of the 
taxpayer, his or her spouse, or any child (irrespective of age), 
parent, brother or sister of the taxpayer, provided such person 
is a resident of Australia. 

Payments made by the taxpayer in the year of income for 
funeral and burial or cremation expenses arising out of the death 
of his or her spouse or any of his or her children, if the spouse 
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or child was at the time of death a resident of Australia, are also 
allowable deductions. The total amounts allowed as a deduction 
for medical, dental, funeral and cremation expenses shall not 
exceed £50. 

A deduction for funeral, etc., expenses is only allowable to the 
extent to which those expenses are not recouped to the taxpayer 
by any society or association. 

Where the taxpayer’s net income exceeds £650, the maximum 
allowance of £50 is reduced by £1 for every £7 or fractional part 
of £7, by which his net income exceeds £650. There is thus no 
allowance for this class of expenditure when the net income 
reaches £1,000. 

Example.—A resident’s net income is £900 and he pays medical 
and dental expenses during the income year totalling £30. He is 
entitled to an allowance of £14, viz.: 


£50 — a _ 


Had the taxpayer paid any sum between £1 and £14 he would 
have been entitled to a deduction of the full amount so paid. 

Unlike the abatement in the case of allowances for relatives, the 
maximum allowance for medical, etc., expenses is reduced by 
£1 for every £7 or fractional part of £7 by which the taxpayer’s 
income exceeds £650. Thus, in the above example there are 35 
complete £7 and one fractional part of £7 in the excess of £250, 
thus the allowance is reduced by £36. 

S. 90 (5) provides that where the assessment is made in respect 
of the income of a deceased person from the first of July preceding 
his death up to his death, there shall be deducted from the net 
amount of the income payments made by the personal representa- 
tives of the deceased person which, if made by the deceased person 
in his lifetime, would have been deductible under paragraph (f) 
(medical, etc., expenses) or (h) (funeral, etc., expenses) of 
S. 90 (1). 

Example—A taxpayer died on December 4, 1936. His net 
income from July 1, 1936, to December 4, 1936, amounted to 
£700. His executors paid in March, 1937, £30 for deceased’s 
funeral and burial expenses, £10 for medical expenses incurred 
by deceased, £3 for dental expenses incurred in October, 1936, on 
behalf of his wife, and £27 funeral expenses of deceased’s son, 
who died in September, 1936. There will be no deduction in 
respect of deceased’s own funeral expenses, but a deduction of 
£17 will be allowed from the net income of £700 in respect of 
the other items, totalling £40. The maximum allowance where 
the net income is £700 is £42, viz.: 

700 — 65 
£50 — _ == £42, 


but as the three deductible amounts paid total only £40, that sum 
would have been allowed in full had the taxpayer lived during the 
whole of the income year. 
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Section 93 provides, however, that where any income is assessed 
in respect of a period less than 12 months, a proportional part only 
of the concessional deductions and statutory exemption allowable in 
respect of a full year of income shall be allowed to the taxpayer, 
so that, as, in the above example the taxpayer had died on Decem- 
ber 4, 1936, the assessment was in respect of a period of 23 weeks. 
The allowance is therefore reduced from £40 to £17, viz.: 


23 
52 of £40 = £17. 

It is possible that this result was not intended by Parliament. 
Section 90 (5) did not appear in the original Bill which was 
introduced in December, 1935, but S. 93 did appear in that Bill. 
Consequently, in introducing the present S. 90 (5), the effect of 
S. 93 may possibly have been overlooked. 


LopcE FEES 


A new allowance is contained in the Act, viz.: Payments not 
exceeding £10 made by the taxpayer in the year of income to a 
friendly society for lodge fees. The allowance is confined to 
taxpayers who are residents of Australia and whose net incomes 
do not exceed £650. There is no provision for abatement where 
the net income exceeds £650 as in the case of other concessional 
deductions. “Friendly society” means a society duly registered 
as a friendly society under any law of the Commonwealth or any 
State or territory. 


STATUTORY EXEMPTION 


The statutory exemption under the South Australian Act is 
allowable to any person other than a company. Thus non-residents 
of Australia are now entitled to this concession. 

The exemption is £100, less £1 for every £9 by which the 
income exceeds £100, thus vanishing at £1,000, viz.: 





Assessable income—salary .. .. .. .. .. .. .. .. £450 
Co EE Le 
EE ee era 
a Te TE ee Se eee 

-—- 67 
Residue upon which statutory exemption based .. £383 
Statutory exemption— 
383 — 100 
BOO me nn os oc os oe te 8 oe oe 69 
9 
ee CD id vk om oe kw 4K oe oe ween 


Where the taxpayer is a widow who wholly maintains one or 
more of her children under the age of 16 years at the commence- 
ment of the year of income the statutory exemption is £200 
without abatement, irrespective of the amount of her income. 
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Where income is assessed in respect of a period less than 
twelve months, a proportionate part only of the statutory exemp- 
tion allowable in respect of a full year of income shall be allowed 
to the taxpayer. 

Under the new South Australian Act, where a taxpayer, whether 
a company or a natural person, is a trustee, the statutory exemption 
shall be that which would be allowable if the income were directly 
received by the person beneficially entitled thereto, and if there is 
no person presently entitled thereto, the deduction shall be the 
sum of £100 less £1 for every £9 by which the income of the trust 
exceeds £100. 

This provision would have the merit of eliminating many small 
assessments which were necessary in the past where a trustee was 
assessable in respect of an amount under £100. 

The statutory exemption is now deductible in the following 
order: Firstly from the income from property other than divi- 
dends, next from the income from personal exertion, and lastly 
from the income from dividends. 


ABATEMENT OF CONCESSIONAL DEDUCTIONS AND STATUTORY 
EXEMPTION 

Where any income is assessed under the South Australian Act 
in respect of a period less than twelve months, a part only of 
the concessional deductions and statutory exemption allowable in 
respect of a full year of income shall be allowed to the taxpayer, 
and that part shall bear the same ratio to the full concessional 
deductions or statutory exemption, as the number of weeks in 
respect of which the income is assessed bears to 52. Any part of 
a week shall be regarded as a full week. 

Example.—A branch manager resides in Adelaide until Septem- 
ber 30, 1936, when he is transferred to Melbourne. The salary 
derived by him from July 1, 1936, to September 30, 1936 (i.e., 
is for 13 1/7th weeks) amounted to £260. He had no other 
income assessable under the South Australian Act. He wholly 
maintained a wife and two children under 16, and paid dental 
expenses amounting to £14. His taxable income would be: 


Assessable meome ..... .. os se cs cs cs ks es oe 6S 
IRE GOONIES ck ks ew ew cs oe es ow SBD 
ee kk ke xk em xe od a os ee 
ED ok v6 ce an be Ob We os oe JO 
14 
52 of 104 28 
£232 
Statutory exemption— 
14 232 — 100 
—{ 100 —-————} =... ............ 23 
=A 9 ) 
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See also adjustment in the assessment of a deceased taxpayer 
for the period up to the date of his death. 


STaTE Lanp Tax 

South Australian Land Tax paid by the taxpayer in the year 
of income on land used for primary production is now an allowable 
deduction. 

The land need not be used by the taxpayer, himself, for primary 
production; thus the lessor of a farming or grazing property 
is entitled to the above allowance as a deduction from rent derived 
by him from the property. 

EXPENSES OF PREPARATION OF BUSINESS AGREEMENTS 

Expenditure incurred by the taxpayer in the year of income for 
the preparation and stamping of a partnership, sharefarming, or 
other agreement relating to any operations or business carried 
on for the purpose of producing assessable income is now an 
allowable deduction under the South Australian Act. Among the 
many business agreements called to mind, the expenses relating 
to which are now deductible, are service agreements with employees, 
agency and royalty agreements, preliminary and adopting agree- 
ments with companies, agreements for leases, and agreements 
relating to the supply or construction of capital assets. 


LossEs AND OuTGOINGS INCURRED IN CARRYING ON A 
3USINESS 

The objectionable word “necessarily” has been omitted from 
S. 63 (1) of the South Australian Act and “reasonably” has 
been substituted therefor. The section now provides that all losses 
and outgoings to the extent to which they are incurred in gaining 
or producing the assessable income, or are reasonably incurred 
in carrying on a business for the purpose of gaining or producing 
such income, shall be allowable deductions except to the extent to 
which they are losses or outgoings of capital or of a capital, private 
or domestic nature, or are incurred in relation to the gaining or 
production of exempt income. 

As the provisions relating to business outgoings have been 
liberalised, persons and companies engaged in any business should 
carefully examine the new Act in relation to items of expenditure 
which have hitherto been disallowed with the object of notifying 
the Commissioner immediately of any alterations it may be neces- 
sary to make in their returns for year ended June 30, 1936. 


CROWN LEASES 
A new Section, 88A, has been included in the Commonwealth 
Income Tax Assessment Act by the amending Act of 1936, viz. : 


“S8A. (1) Except as provided in this section, the provisions of sections 
eighty-four, eighty-five, eighty-six, eighty-seven and eighty-eight shall not 
apply to a lease from the Crown of land used for primary production. 

“(2) Where a lease from the Crown of land used for primary production 
has been assigned prior to the beginning of the first year to the income 
of which this Act applies and more than one premium in respect of that 
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assignment is payable, the assignor shall be subject to the same liability 
to tax, and the assignee shall be entitled to the same right of deduction, in 
respect of any premiums paid during that or any subsequent year, as they 
would have been if this section had not been enacted. 

“(3) Where after the beginning of the first year to the income of which 
this Act applies a taxpayer assigns a lease from the Crown of land used 
for primary production, and the taxpayer has been allowed any deduction 
under this Act or any previous law ot the Commonwealth in respect of that 
lease, if the premium or sum of the premiums for or in connexion with 
that assignment together with all deductions so allowed, exceeds the 
premium or sum of the premiums paid by him for the lease, together with 
the expenses directly incurred by him in effecting that assignment (which 
expenses shall not otherwise be an allowable deduction), the excess, to an 
amount not exceeding the sum of those deductions (in this section called 
the ‘assessable amount’) shall be taken into account in the following manner: 

“(a) Where the whole premium (or sum of the premiums, as the case 
may be) is received by him in the year of income—the whole 
of the assessable amount shall be included in his assessable income. 

“(b) Where part only of the sum of the premiums is received by him 
in the year of income—a proportionate part of the assessable 
amount shall be included in his assessable income. 


“(4) Where a taxpayer, who in the year of income is the lessee from the 
Crown of land used for primary production for the purpose of producing 
assessable income, has, prior to the first day of January, One thousand nine 
hundred and thirty -seven, paid any premium for or in connexion with the 
assignment to him of the lease, a proportionate part of the amount of that 
premium, arrived at by distributing that amount proportionately over the 
period of the lease unexpired at the date when the premium was paid, 
shall be an allowable deduction. 

“(5) Where a taxpayer, who in the year of income is the lessee from 
the Crown of land used for primary production for the purpose of producing 
assessable income, has incurred expenditure in making improvements, not 
subject to tenant rights, which, prior to the first day of January, One 
thousand nine hundred and thirty-seven, he was required to make under 
the provisions of the lease, a proportionate part of the amount of that 
expenditure, arrived at by distributing that amount proportionately over 
the period of the lease unexpired at the date when the expenditure was 
incurred, shall be an allowable deduction. In calculating the deduction 
under this sub-section, expenditure in excess of the amount, if any, 
specified in the lease shall not be taken into account. 

“(6) Where, upon the death of any person, a taxpayer succeeds to any 
lease from the Crown of land used for primary production, or any share 
therein, the following provisions shall apply: 

“(a) In ascertaining the assessable amount for the purposes of sub- 
section (3) of this section— 

“(i) any premium paid by the deceased person for the lease, 
or part thereof proportionate to the taxpayer’s share in 
the lease; or 

“(ii) any deduction allowed to the deceased person under 
this Act or under any previous law of the Common- 
wealth in respect of that lease, or part thereof propor- 
tionate to the taxpayer’s share in the lease, 

shall be taken into account as if the premium (or the part 
thereof) had been paid by or the deduction (or the part thereof) 
had been allowed to the taxpayer. 

“(b) Where the deceased person had paid any premium as specified 
in sub-section (4) of this section or incurred any expenditure as 
specified in sub-section (5) of this section, the taxpayer shall be 
entitled to the same deduction, or part thereof proportionate to 
his share in the lease, as the deceased person would have been 
entitled to under this section had he lived.” 
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The new section, which takes the place of S. 84 (2), was 
inserted on the recommendation of Sir David Ferguson, who made 
a special inquiry into the subject of Crown leases of land used for 
primary production. 

The following is a summary of the new provisions: 

(a) Where a Crown lease of land occupied for primary produc- 
tion is sold on or after July 1, 1935, the proceeds of sale are not 
assessable, except where the property was acquired for resale at 
a profit. 

(b) Where, however, the vendor has received a sinking fund 
deduction in respect of the price paid by him for the lease, the 
proceeds of the sale to an amount equal to the sum of those deduc- 


tions is to be brought into his assessable income of the year of 
sale, viz.: 
Crown lease eold 1/1/1936 for .. .. .. «2 «sc ov cs os oo £22000 
Less expenses of sale .. i<- a0 
Less amount paid for lease on » 1/7/1925 with | 
30 years to run... .. a 


Sinking fund deductions allowed in ‘previous 
assessments—10 years at £400 per annum 4,000 


—— 8,200 


ee a ee a ee 








In the above example, the whole of the profit is assessable, as 
£2,800 is less than the sinking fund deductions allowed in previous 
assessments. 

Applying the formula set out in S. 88A (3), the above example 
would be expressed thus: 











Premium received in connection with assignment .. .. .. £11,000 
Add deductions allowed in respect of lease .. .. .. .. .. 4,000 

£15,000 
Premium paid for lease .. .. isa «0 re 
Expenses incurred in effecting assignment a eS ae 200 

12,200 
IN Re Foe og Sone tie oleate oy ale ake Relic hee —acteun Semte gte, e 
ee CE ak. ou Sa, ds cede. Ad oe 26 We ee oo ee 





” 


The following example illustrates the position where the “excess 
exceeds the deductions allowed in respect of the lease: 


Crown lease sold 1/1/1936 for .. .. .. .. .. .. .. .. -- £16,000 
Less expenses of sale . <«<-- 
Less amount paid for lease on | 1/7/1925 with 
30 years to run... .. Se . £12,000 
Sinking fund deductions allowed in ‘previous 
assessments—10 years at £400 per annum 4,000 
—— 8000 
aa 8,200 


ee eee ee ee ae ee 
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(c) Where the “assessable amount” referred to in the paragraph 
(b) is received by instalments in two or more years, such amount 
will be included pro rata in the assessable income of the years in 
which the instalments are received, viz. : 


Crown lease sold 1/1/1936 for £16,000 payable: 


T/17T906 2... «e we SIO 
a 3,000 
ol. . ie 3,000 


£16,000 
Same deductions as in previous examples 8,200 


eS a ae a ee ee 
The assessable amount is therefore £4,000 as in the previous 
example. This sum is brought into the assessable income of the 
following years: 


Year ended 30/6/36— 
10,000 





am 3 ae anes 2,5 
‘6000 * £4,000 £2,500 
Year ended 30/6/37— 
3,000 e 
16,000 ee kc a aw ee 750 
gr GE SI v's bo So. x 0K we ee Ms 750 
~~ £4,000 


(d) Where there is no “assessable amount,” i.e., the lease is 
assigned for less than its depreciated value, the loss is not deduc- 
tible from other income. 

(e) The purchase price paid for a Crown lease used for primary 
production is not allowed by way of sinking fund deduction to a 
purchaser, except where the sale took place before January 1, 1937. 

(f) Where a lessee has incurred expenditure in making 
improvements which, prior to January 1, 1937, he was required to 
make under the provisions of the lease, the lessee is entitled to a 
sinking fund deduction (limited to the amount specified in the 
lease). 

(g) Where a Crown lease was assigned prior to July 1, 1935 
(or beginning of substituted accounting period), and more than 
one premium in respect of that assignment is payable, the assignor 
will be subject to the same liability to tax, and the assignee will be 
entitled to the same right of deduction, in respect of any premiums 
paid on and after July 1, 1935, as they would have been if S. 88A 
had not been enacted. 

(h) Where, upon the death of any person, a taxpayer succeeds 
to a Crown lease, he is assessable to the same extent, if any, and 
is entitled to the same deductions, if any, as the deceased would 
have been had he lived. 

As a consequence of the above provisions, S. 36 (3) of the 
Commonwealth Act, which deals with the assessment of profits 
on sale of trading stock, live stock, etc., included in a walk-in walk- 
out sale, has been amended to read as follows: 
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“36. (3) For the purposes of this section, the value of any 
property or live stock shall be: 


“(i) the market value of the property or live stock on the 
day of the disposal, or 

“(ii) if in the opinion of the Commissioner there is insuffi- 
cient evidence of the market value on that day—the 
value which in his opinion is fair and reasonable.” 


The amendment made to the lease provisions, to exclude wholly 
or partly from assessable income the consideration received for 
the sale of leases of Crown land used for primary production 
would, if the amendment of S. 36 (3) had not been made, provide 
a means for the evasion of tax. Section 36 (3), as it originally 
stood, bound the Federal Commissioner on a walk-in walk-out 
sale to the allocation by the parties of the purchase money. As the 
consideration for the lease will be either wholly or partly non- 
assessable income, there would have been a strong temptation to 
allocate in the contract a high price for the lease, thereby reducing 
the assessable proceeds from the sale of live stock. The amend- 
ment of S. 36 (3) obviates the risk of loss to the revenue. 


IMPROVEMENTS ON LEASED LAND 


In the November, 1936, issue of the Australian Accountant, a 
reference was made to this subject on p. 295. It was therein 
stated that S. 87 of the Commonwealth Act was faulty and that 
this would form the subject of a subsequent note. 

It will be clearer to readers if the whole position were restated. 

Section 87 provides that there shall be included in the lessor’s 
assessable income of the year in which assessable improvements 
have been made, and each year thereafter until and including the 
year in which the lease expires, an instalment of the estimated value 
to the lessor of such improvements as at the expiration of the 
lease. These instalments are to be equal and are to be such that, 
if received at the commencement of each of those years, they 
would, with interest at the rate prescribed, 5 per cent., amount to 
a sum equal to the estimated value. (See example, November, 1936, 
issue, p. 295.) 

The proviso to S. 87 (1) (a) of the original Commonwealth 
Income Tax Assessment Act read as follows: 

“Provided that, where in the year of income, a person is the lessor 
for part only of a year, a proportionate part of the instalment shall be 
included in his assessable income.” 

The proviso was intended to apply to cases where a change of 
ownership of the freehold takes place during a year of income, 
as is commonly the case. 

There was, however, an obvious flaw in the original proviso, 
which would have operated to the detriment of the revenue. 
Section 87 (1) (a) provides that the instalments shall be equal, 
and shall be such that, if received at the commencement of the 
year in which the improvements were effected (not the date on 


B 
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which the improvements were effected), and at the commencement 
of each of the succeeding years up to and including the year in 
which the lease expires, the instalments will, with interest at 5 per 
cent., accumulate to an amount equal to the estimated value of the 
improvements at the expiration of the lease. It is only on rare 
occasions that the expiration of a lease coincides with the end of 
an income year. The total of the equal instalments will, at com- 
pound interest, amount only to the agreed depreciated value of the 
improvements, so that if only a proportionate part of the instal- 
ment were to be included in the lessor’s assessable income of the 
last year of the lease, the Revenue would be deprived of tax to 
which it is properly entitled. 
The proviso was altered by the amending Act of 1936, and now 
reads as follows: 
“Provided that, where in the year of income, two or more persons 


have been lessors for successive periods, the instalment shall be 
included in the assessable income of the last of those lessors.” 


The following example illustrates the position: 


(a) Assume lease runs from September 25, 1936, to Septem- & 


ber 25, 1951, i.e., 15 years. 


(b) Assume covenanted improvements effected June 8, 1937, § 
and they cost £18,200, and that agreed value to lessor 


at end of lease is £16,900. 
(c) (i) The annual instalments must be equal in amount. 


(ii) An instalment must be included in lessor’s assess- § 


able income of year improvements made (1936-37), 


and each year thereafter (1937-38 to 1950-51 inclu- | 


sive) until and including year in which lease 
expires (1951-52). There are thus 16 instalments 
(not 15). 


(iii) Instalments must be such that if received at com- § 
mencement of first income year (1/7/36, not § 


8/6/37), and at the commencement of each of the 


following years, they would, with interest at rate § 


ae 


prescribed, 5 per cent., accumulate on 30/6/52 (not § 


25/9/51) to a sum equal to the estimated value. 


(d) Sum which, if invested annually at 5 per cent. per annum, | 
would amount to £1 at end of 16 years is £0°040257, § 


vide Table in Second Schedule to Regulations. Amount 


of instalment to be included in lessor’s assessable income | 


for each of 16 years, 1936-37 to 1951-52 inclusive, would 
be £0:040257 « £16,900 = £680. 


Assessment of improvements where change of ownership takes 
place.—It is important to note that the Act provides that “lessor,” 
when used in relation to any time, means the person at that time 
entitled to the reversion. Therefore, when a lessor sells the free- 
hold of a leased property, on which covenanted improvements have 
been erected by the lessee, the liability to tax is passed on to the 
purchaser. 
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Example—lImprovements in which the lessee has no tenant 
rights are effected under covenant on July 1, 1937. The lease 
expires on June 30, 1947. The cost of the improvements is £5,500, 
but the agreed value thereof to the lessor on June 30, 1947, is 
£5,000. There will be included in the lessor’s assessable income 
for each of the ten remaining years of the lease the sum of £378 
(£5,000 « 0:075719), making a total of £3,780. 

In the above example, if, say, on July 1, 1940 (or any time up to 
and including June 30, 1941), the lessor sells the freehold, the 
sum of £378 per annum will be included in the new owner’s (or 
succession of owners’) assessable income for the following seven 
years. 
Sales Tax 

THE MEANING OF “WHOLESALE MERCHANT” 
By H. R. Irvine, F.F.1.A., A.c.1.s. (Eng.) 

Under the Sales Tax Assessment Acts every wholesale merchant 
is, generally speaking, required to become registered. When, 
therefore, one asks “Who is a wholesale merchant?” one would 
expect to be given a clear and definite reply, particularly as such 
persons play an important part in the complicated structure of 
modern commerce. 

An explanation of the term seems almost a superfluity, and 
yet difficulties apparently insurmountable have been experienced 
by our Parliamentary draftsmen in satisfactorily defining beyond 
doubt who is a wholesale merchant. 

In the original Sales Tax Assessment Act (No. 1), 1930, it 
was stated that “ ‘wholesale merchant’ means a person who engages 
whether exclusively or not in the sale of goods by wholesale”! 
—a most unsatisfactory and unilluminating definition. 

Even the dictionaries do not offer much assistance. They show 
that there are two ideas as to what a wholesale scale is—one being 
a sale of goods by the piece or in large quantities, and the other 
being a sale to a person who is not the ultimate consumer. 
Although dictionaries reflect popular usage, they do not indicate 
which of the two meanings is the predominant one. 


Reg. v Jenkins and Others 

Nor do the Courts leave the matter beyond doubt. For instance, 
in Reg. v. Jenkins, 65 L.T. 1857, it was held that a sale of a 
quantity of beer of four gallons and a half is not a sale by 
retail, but a sale by wholesale. 


Treacher and Co. Ltd. v. Treacher 

And in another case (Treacher v. Treacher, 1874 W.N. 4) 
where the defendant was under a covenant with the plaintiff 
company not to carry on or engage in a certain retail trade or busi- 
ness, it was held that as a general rule wholesale merchants deal 
only with persons who buy to sell again, whilst retail merchants 
deal with consumers. 
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Quartlys’ Case 


The principle in Treacher’s case was apparently adopted by the 
Commissioner of Taxation in his decision that a person who 
sold goods to, e.g., a builder, made a sale of goods by wholesale 
because the builder re-sold those goods. But this decision was 
challenged by Quartlys Limited, and when, on August 28, 1931, 
the case came before Mr. Laidlaw, c.s.m., in the Police Court, 
Sydney, he gave a decision, adverse to the Department, that sales 
to builders, etc., did not constitute wholesale sales. The Commis- 
sioner had apparently overlooked the fact that, in the fabrication 
of goods for the carrying out of a building contract, the builder 
usually does not sell a chattel, gua chattel, but the property in the 
goods passes in the form of a structure, under the terms of a 
work and labour contract. This principle was previously laid 
down by the Supreme Court of New South Wales in Sydney, 
Hydraulic and General Engineering Co. Ltd. v. Blackwood & 
Son (8 N.S.W. S.R., 10/15). In that case the plaintiff agreed to 
supply a patent electric goods lift, to erect same in a certain building 
in Sydney, and connect it with the supply cables of the City 
Council, and it was held that this was an agreement to do certain 
work and to supply certain materials, and not an agreement for 
the sale or delivery of goods. 


What is a Sale? 

We have seen that a “wholesale merchant” was defined as a 
person who engages, whether exclusively or not, in the sale of 
goods by wholesale. 

And we all know that a sale is, in its ordinary significance, the 
transfer of the ownership of property from one person to another 
for a money consideration (called the price), and a sale does not 
take place until the time elapses, or the conditions are fulfilled, 
subject to which the ownership of the property is transferred 
from the vendor to the purchaser. 


‘ 


Amendment to Act 


Following on the principle involved in the decision in Quartlys’ 
Case, the Sales Tax Assessment Act (No. 1) was amended, as 
from October 5, 1932, by the inclusion of a new sub-section 3 (4) 
as under: 


“3 (4) For the purposes of this Act, a person shall be deemed to have 
sold goods if, in the performance of any contract under which 
he has received, or is entitled to receive, valuable consideration, 
he supplies goods the property in which (whether as goods or 
in some other form) passes, under the terms of the contract, 
to some other person.” 


As from the same date, the definition of “Wholesale Merchant” 
was amended to read: 


“*Wholesale Merchant’? means a person who engages, whether 
exclusively or not, in the sale of goods by wholesale, and includes a 
trustee, as defined by this section, in whom the ownership of the busi- 
ness of any such person or of any manufacturer becomes vested, or 
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who becomes entitled to the possession, management or control of 
that business or of the goods of that business, and who sells those 
goods whether in the course of carrying on or in the course of 
winding up or realising that business.” 

At the same time, “Sale of Goods by Wholesale” was defined 
as under 

- ‘Sale of goods by wholesale’ includes: 

“(i) a sale of goods to a person who buys the goods for the purpose 
of resale or for supply to some other person in the circum- 
stances specified in sub-section (4) of this section; 

“(ii) a sale of goods at a discount which is of the kind allowed by 
the vendor to persons engaged in trade or business; and 

“Gii) a sale of goods to a manufacturer (whether or not he is 
required to be registered in accordance with the provisions of 
this Act) to be used in wrought into or attached to goods 
to be manufactured by him.” 

It would appear that the reference in clause (i) above to the 
provisions of Section 3 (4) is redundant. Although that 
new sub-section (3 (4) ) is very important and is of far- 
reaching effect, it merely states that, for Sales Tax purposes, goods 
are sold when the property in them passes, under the circum- 
stances mentioned, to some other person. Therefore it seems 
that a specific reference to those circumstances in clause (i) was 
not necessary because the goods are sold “for the purpose of re- 
sale,” and are covered by the first part of clause (i). 

Knox v. P. & R. Williams Ltd. 

Notwithstanding the abovementioned definition of “sale of goods 
by wholesale,” in September, 1933, the Commissioner of Taxation 
proceeded against P. & R. Williams Ltd. for failure to register 
as a wholesale merchant within the meaning of the Sales Tax 
Assessment Acts, prior to October 5th, 1932. 

For the Crown, it was contended that the business of the 
defendant company included the sale of motor cycle spare parts 
at a discount to other trade houses for resale. Although it was 
admitted that the individual sales were made in small quantities, 
it was claimed that the sales were wholesale sales, and that the 
Company was therefore liable under the Acts for its failure to 
register as a wholesale merchant. 

The grounds of the defence were substantially that, prior to 
the inclusion of the law of a definition of “sale of goods by whole- 
sale,” the sales by the company were not wholesale sales because 
they were not made in large quantities. 

The case also came before Mr. Laidlaw, c.s.m., who decided 
that, on the whole of the evidence, the defendant company did 
not carry on business as a wholesale merchant within the meaning 
of the Acts prior to October 5, 1932. 


Difficulties in Administration 

Although, as stated above, the definition of “sale of goods by 
wholesale” was legally effective as from October 5, 1932, its 
operation was suspended for some time because of the serious 
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difficulties which were experienced in connection with the inter- 
pretation and practical application of the definition. 

The retailer maintained that he was not aware in many cases 
who his purchaser was (e.g., a cash sale), and that even after 
subjecting a customer to inquisitorial methods with a view to 
ascertaining the purpose for which the goods were purchased 
(and this action would conceivably prejudice business relation- 
ship) he was often not then in a position to decide whether or not 
he was making a wholesale sale. This aspect of the definition— 
clause (i)—-was more or less confined to sales to builders, con- 
trators, painters, plumbers, etc., and also to dressmakers, owing 
to the reference therein to Section 3 (4) of Sales Tax Assessment 
Act (No. 1). 

The retailer was thus placed in a very unenviable position 
because of the provision in the law imposing a penalty of £100 
for every occasion on which a registered person who made a whole- 
sale sale, in respect of which he was liable to pay sales tax, failed 
to state on any invoice delivered by him to a purchaser the amount 
of tax payable by him in respect of that sale. 


Retail Sales 


An attempted insistence on the application of the strict letter J 


of the law brought about an impossible position, with the result | 
that, as from December 12th, 1933, an amendment to the definition | 
of “Sale of Goods by Wholesale” was made to exclude from its 


terms the following sales, which were accordingly made retail 7 


sales : 

“(a) the sale by a retailer to his employees of goods at a discount from 
the retail selling price; 

“(b) the sale of goods, by a retailer, whether or not at a discount 
from the retail selling price, for the accommodation of the 
purchaser owing to temporary shortage of stock of the purchaser 
such goods being of a kind usually manufactured by the purchaser 
or usually purchased by him from a manufacturer or wholesale 
merchant for sale; 

“(c) the sale of goods by a retailer on cash orders issued by firms 
or persons carrying on the business of issuing cash orders 
authorising or requesting goods to be supplied to the holders of 
such cash orders; 

“(d) the sale whether for cash or on credit, and whether at a discount 
from the retail selling price or not, of goods of a kind used in the 
construction and repair of and wrought into or attached to so as 
to form part of buildings, unless such goods are sold to a person 
(not being a person who buys goods for supply to some other J 
person in the circumstances specified in sub-section (4) of this 
section) who buys the goods for the purpose of resale; 

“(e) the sale by a retailer, whether for cash or on credit, and whether J 
ata discount from the retail selling price or not, of goods of a 
kind used in the manufacture of and wrought into or attached to§ 
clothes for human wear, if the sale is made to a person whose § 
principal business is the making up of articles of human wear | 
to the orders of individual customers; and 

“(f) the supply of goods by a person to some other person in the f Pt 
circumstances specified in sub-section (4) of this section.” 2 
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For the purposes of this amended definition, “retailer” was 
defined as “a person whose sales of goods (not including sales to 
which paragraphs (a), (b), (c) and (e) of this definition apply) 
are made principally by retail,” and “sale of goods by a retailer” 
was defined as “a sale of goods from stock in a retail store or 
a retail section of a store.” 

Paragraphs (a), (b) and (c) are self-explanatory, except for 
the references to “retailer.” The references to “retailer” in these 
paragraphs (and also in paragraph (e) of the definition) should 
be read with the provisions which define “retailer” and “sale of 
goods by a retailer,” which apply only for the purposes of those 
paragraphs. It is to be noted that the effect of these definitions 
is that sales to employees, cash order and accommodation sales, 
and sales to dressmakers and tailors are only retail sales when 
made from stock in a retail store or a retail section of a store by 
a person who, apart from those classes of sales, sells goods princi- 
pally by retail. 

Paragraph (d), which relates to sales of building materials, 
is not limited to sales of such materials by retailers, but embraces 
sales of the materials described by any person to a builder or any 
other person, not being a person who buys the material for actual 
resale. 

It is to be noted that sales of goods of the kind described in 
paragraph (d) (except sales to a person who buys for actual 
resale) are retail sales irrespective of the purpose for which the 
goods are purchased or of the use to which they are actually 
put by the purchaser. For that purpose, however, it is important 
to note that the goods must not only be of a kind used in the 
construction and repair of buildings, but must also be of a kind 
wrought into or attached to so as to form part of buildings. 

Paragraph (f) is to be read with section 3 (4) of Sales Tax 
Assessment Act No. 1, and has the effect of including in the class 
of retail sales the supply of goods in the course of the performance 
of a contract for work and labour. 

The term “goods to be used in, wrought into or attached to 
goods to be manufactured” was defined by Regulation dated 
August 4, 1932, as meaning “goods to be so used or dealt with 
that those goods, or some essential element thereof, will form an 
integral part of the goods to be manufactured; and any like 
expression shall have a corresponding meaning.” 

As from March 14, 1934, the following definition was substi- 
tuted : 

“‘Goods to be used in, wrought into or attached to goods to be 
manufactured’ means goods to be so used or dealt with that those 
goods, or some essential element thereof, will form an integral part 
of the goods to be manufactured, and will remain in those goods as an 
element essential to the goods in their completely manufactured condi- 
tion, but does not include goods to be so used that those goods, or 

some element thereof, will, or may, remain adventitiously in the goods 
to be manufactured, if the goods to be so used are intended to be 
used primarily as aids in the manufacturing process.” 
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Goods Sold at a Discount 

In regard to clause (ii) above, it is to be noted that by the 
terms of that provision the allowance of a discount was to be 
regarded only as a factor in determining whether sales at a dis- 
count were wholesale sales. In other words, sales at a discount 
were not wholesale sales unless the discount was of the kind 
allowed by the vendor to persons engaged in trade or business. 
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Where that fact was established, such sales were, of course, whole- t 

sale sales. But the further effect of the definition was that sales é 

by the vendor to any person at a discount of the kind allowed by é 

him to persons engaged in trade or business were also wholesale 

sales. } 
The expression “persons engaged in trade or business” was, 

by its terms, applicable to all persons carrying on any class of . 
trade or business. “Business” is a term having a very wide mean- 
ing, and would include all those activities which are treated 
as businesses for the purpose of the Income Tax Assessment Act. 
But such a wide meaning was not contemplated in the Sales Tax 
Assessment Acts. Those Acts relate to transactions in goods and 
“trade or business” was, therefore, regarded as meaning trade or 

business in goods. , 

The following examples will suffice to indicate the anomalous ' 
position brought about by treating such sales at a discount as 

wholesale sales: pf 

(1) “A” sold goods to “B” for resale at a discount of say, 20%, : 

and the sale was therefore a wholesale sale, because the goods £ 

were sold for resale, and also because the goods were sold at a c 

discount. L 

(2) “A” sold goods through “B” and allowed him a commission of c 
20%; the sale was a retail sale because the goods were not 
sold for resale and because also they were not sold at a discount. 

(3) “A” sold goods to “B” for his own use, and allowed him a discount q 

of, say, 10%. The sale was a wholesale sale if “A” allowed a I 

discount of 10% for similar goods to resellers, but if he sold to p 
“B” at a net price, or if he allowed “B” a discount of a kind 

different from that allowed to resellers, the sale was a retail sale. . 

And if “B” were an employee, the sale was a retail sale even V 

though “A” allowed a discount similar to that given by him to t 

persons engaged in trade or business. 0 

This was certainly an opportunity if not an invitation to take . 

advantage of the view expressed by the late Chief Justice Griffiths [ 

that “it is hardly necessary to point out that a bona fide transac- it 

tion .. . for the purpose of escaping liability to taxation . . . is not v 

an avoidance of tax” (Waterhouse v. Federal Commisioner of @ c 

Land Tax, 17 C.L.R. 671). What was meant was that, where @ 

there are two methods of carrying out a transaction, one method @ 1 

which results in taxation and the other which escapes taxation, @ tl 

the taxpayer is entitled to please himself which method he will @ 

adopt, provided, of course, that the method adopted is bona fide | L 

and legal. , Ss 

Though the confusion arising in the minds of taxpayers was @ i 


great, the competitive anomalies experienced amongst traders was 
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more serious, with the result that, as from December 7, 1936, 
clause (ii) of the definition of “sale of goods by wholesale” and 
clause (a) of the exclusions therefrom were deleted. The result 
of these amendments is that sales of goods at a discount are not 
now wholesale sales unless the goods are purchased for the 
purpose of resale, having regard to Section 3 (4) of Sales Tax 
Assessment Act (No. 1) 1930-1936, quoted above. (Note: Sec- 
tion 3 (4) has also been amended from the date mentioned by 
adding the words “(not being a contract for the sale of goods)” 
after the word “contract” first occurring.) 


Sales to Dressmakers, etc. 


It will be seen that amongst the sales which are specifically 
excluded from the definition of “sale of goods by wholesale” is: 
“(e) the sale by a retailer, whether for cash or on credit, and whether 
at a discount from the retail selling price or not, of goods of a 
kind used in the manufacture of and wrought into or attached 
to clothes for human wear, if the sale is made to a person whose 
principal business is the making up of articles of human wear to 
the orders of individual customers.” 

A further amendment (which is purely formal) has now been 
made as from December 7, 1936, by substituting the word “manu- 
facture” for the words “making up.” 

When this amendment was being discussed in Parliament, it was 
pointed out to the Treasurer that if a retailer sold such goods to 
a person whose principal business was not the manufacture of 
goods to the order of individual customers, but the manufacture 
of goods for stock, the sale by the retailer is a wholesale sale 
because it is not included in the specific exclusion contained in 
clause (e) of the definition. 

The Treasurer replied that “the amendment is merely conse- 
quential upon the alteration of the definition of ‘manufacture.’ 
It has no sinister intent, nor does it alter the situation of the 
persons concerned. The present position is that the maker-up 
of goods is a taxpayer in that his transactions attract Sales Tax 
when the goods are for the private use only of the supplier of 
the materials. When the goods are for business use, the supplier 
of the materials is the taxpayer.” 

The Hon. E. J. Harrison, m.p., then asked, “How can the 
Department determine whether the goods are to be made for the 
individual or for stock unless the customer is questioned?” to 
which the Treasurer replied, “It does not matter. The only 
criterion is whether the goods are eventually to be sold.” 

The Treasurer’s reply was limited to the intention of the amend- 
ment and not to its effect, and it appears that he did not appreciate 
the anomalous position brought under notice. 

Whilst, from the Treasurer’s reply, it would appear that the 
Department will probably not seek to collect tax on the sales which 
still are legally wholesale sales, it appears very desirable that the 
law should be amended as early as possible to bring it into 
line with departmental practice. 
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Sales of School Requisites and Sporting Equipment 


The sales specifically excluded from the category of wholesale 
sales have been added to by the following: 

“(g) the sale of school requisites or sporting equipment by a retailer 
to school authorities or school teachers for resale to students or 
the sale of sporting equipment by a retailer to sporting clubs 
for resale to members of those clubs.” 

This amendment also operates from December 7, 1936. 

The foregoing definition of “retailer” has also been amended 
by substituting for the words “(a), (b), (c) and (e) of the defini- 
tion apply) are” the words “(b), (c), (e) or (g) of this definition 
applies) are, in the opinion of the Commissioner.” As amended, 
the definition now reads: 

“For the purposes of this definition, ‘retailer’ means a person whose 

sales of goods (not including sales to which paragraphs (b), (c), 

(e) or (g) of this definition applies) are, in the opinion of the 

Commissioner, made principally by retail. 

From this amendment (operative ee as from December 7, 
1936) it would appear that, in regard to sales other than those 
falling within clauses (b), (c), (e) or (g) of the exclusions from 
“sale of goods by wholesale,” the Commissioner is now empowered 
to decide whether or not a retailer sells principally by retail. This 
appears to be a very definite inference that the classification of 
sales as to wholesale and retail still remains doubtful and indefinite, 
thus adding to the uncertainty of taxpayers as to their possible 
liabilities under the Acts. 


Definition of “Wholesale Merchant” Extended 


The Sales Tax Amendment Act, 1936, has also (as from 
December 7, 1936) extended the definition of “wholesale 
merchant” to cover persons who make up and treat goods supplied 
by others, and it therefore becomes necessary for such persons 
to become registered under the Act. 

The present definition reads: 


“*Wholesale Merchant’ means a person who engages, whether 
exclusively or not, in the sale of goods by wholesale, and includes: 


“(a) a trustee in whom the ownership of the business of any whole- 
sale merchant or manufacturer becomes vested, or who becomes 
entitled to the possession, management or control of that busi- 
ness or of the goods of that business, and who sells those 
goods, whether in the course of carrying on or in the course of 
winding-up or realising that business; 

“(b) a person who notwithstanding that he manufactures goods for 
another person is, pursuant to the definition of ‘Manufacturer,’ 
deemed not to be the manufacturer of the goods; and 

“(c) a person who applies any process or treatment to goods which 
are: 

“(i) to be used in, wrought into or attached to goods to be 
manufactured by a manufacturer ; 

“(ii) supplied to him by the manufacturer of those goods for 
the purpose of having them brought into the form or 
condition in which they are to be marketed or used or 
further processed or treated by the manufacturer; or 
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“ (iii) to be exported from Australia and which are to be used 
in, wrought into or attached to goods to be manufactured 
outside Australia.” 


The persons covered by clauses (b) and (c) above were not 
previously required to register under the Acts, but they were 
permitted to register if they so desired in order to obtain free 
of sales tax their “raw materials.” Now that their registration is 
necessary (subject to a new provision mentioned hereunder), such 
persons are now enabled to obtain free of sales tax not only their 
“raw materials” but also their “aids to manufacture.” They are, 
of course, also liable to the other provisions of the Acts imposing 
liabilities and obligations, including the keeping of proper books 
or accounts and the furnishing of monthly returns. 


Registration Dispensed With 


Although in the past registration has not been required by the 
Department in certain cases of persons whose registration was 
legally necessary, the Commissioner has now been vested with 
the necessary discretionary power to dispense with registration in 
cases where no tax would be payable by those persons, if 
registered. 

Section 11 (3a) of Sales Tax Assessment Act (No. 1) 1930- 
1936 provides that: 

.“(3a) Notwithstanding anything contained in this Act, the Com- 
missioner may, if he thinks fit, dispense with the registration, or 
cancel the certificate of registration, of any person who is a manufac- 
turer or wholesale merchant and is engaged only in transactions, acts 
or operations in connexion with which sales tax is not payable by him: 

“Provided that if that person subsequently commences to engage in 
transactions, acts or operations in connexion with which sales tax is 
payable by him, he shall forthwith become registered as prescribed: 

“Provided further, and without limiting the application of the last 
preceding proviso, that in the case of any person whose registration 
has been so dispensed with or whose certificate of registration has 
been so cancelled, and who is a wholesale merchant by virtue of 
paragraph (b) or (c) of the definition of ‘Wholesale Merchant,’ the 
Commissioner may, if he thinks fit, at any time while that person 
continues to be a wholesale merchant by virtue of either of those 
paragraphs, by notice in writing require that person to become regis- 
tered and that person shall become registered as prescribed within the 
time specified in that notice.” 


Effect of Amendments 

From the foregoing, it will be seen that certain sales which 
were previously wholesale sales are now, as from December 7, 
1936, retail sales. One effect of these amendments which might 
be overlooked is the fact that whereas a person previously sold 
goods principally by wholesale, his sales may now be made princi- 
pally by retail, with the result that, while quotation of his certifi- 
cate in respect of the purchase or importation of goods was 
previously required, such quotation might now be prohibited 
because of his being a retailer/wholesaler. 
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Company Law and Secretarial Practice Section 
Edited by J. S. Mcinngs, F.1.c.a. 


BALANCE SHEET REQUIREMENTS OF THE 
NEW SOUTH WALES ACT 

The New South Wales Companies Act of 1936 contains 
numerous provisions dealing with the contents of a company’s 
balance sheet, these provisions being taken from the English Act 
of 1929. For the benefit of our New South Wales readers we 
set out hereunder examples from recent English balance sheets 
showing how the 1929 Act has been complied with. We have been 
careful only to give examples which, in our opinion, comply with 
the statutory requirements. 

On the English Act coming into operation the Council of the 
Institute of Chartered Accountants in England and Wales obtained 
the opinion of leading Counsel (Mr. Wilfrid Greene, k.c.—now 
Sir Wilfrid Greene, a Lord Justice of Appeal—Mr. Cecil W. 
Turner and Mr. Walter Monckton) on a number of provisions in 
the new Act relating to accounts and audit (this opinion is here- 
after refererd to as the C.A. Opinion). The Council of the 
Society of Incorporated Accountants and Auditors also took the 
opinion of leading Counsel on a number of points. The names 
of the latter Counsel were not attached to the Opinion, but 
The Incorporated Accountants’ Journal, the official organ of the 
Society, stated that it understood the Opinion was that of Mr. 
C. A. Bennett, K.c——now Mr. Justice Bennett, of the Chancery 
Division of the High Court—and Mr. Andrewes-Uthwatt 
(referred to hereafter as the S.I.A.A. Opinion). 

In view of the fact that in the great majority of cases the 
provisions of the New South Wales Act have been taken practi- 
cally verbatim from the English Act, the views expressed in 
these Opinions apply to the New South Wales Act, and are 
valuable to all New South Wales company secretaries, accountants 
and auditors. 

PERIOD OF ACCOUNTS 

By S. 103 of the New South Wales Act: 


(1) The directors of every company shall, at some date not 
later than eighteen (fifteen, in S.A. Act) months after the 
incorporation of the company, and subsequently once at least in 
every calendar year lay before the company in general meeting 
a profit and loss account or, in the case of a company not trading 
for profit, an income and expenditure account for the period, in 
the case of the first account since the incorporation of the com- 
pany, and, in any other case, since the preceding account, made up 
to a date not earlier than the date of the meeting by more than 
nine (six, in Q. Act; three, in S.A. Act) months, or in the case 
of a company carrying on business or having interests abroad 
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(outside Australia, in S.A. Act), by more than twelve (nine, in 
Q. Act; six, in S.A. Act) months: 

Provided that the Registrar-General (the Court, in Q. Act) if 
for any special reason he thinks fit so to do, may, in the case of 
any company, extend the period of eighteen (fifteen, in S.A. 
Act) months, and in the case of any company and with respect 
to any year extend the periods of nine (six, in Q. Act; three, in 
S.A. Act) and twelve (nine, in Q. Act; six, in S.A. Act) months. 

(2) The directors shall cause to be made out in every calendar 
year, and to be laid before the company in general meeting, a 
balance sheet as at the date to which the profit and loss account, 
or the income and expenditure account, as the case may be, is 
made up. 

(S. 103 is based on S. 123 of the English Act; see also S. 133 
of the Q. Act, and S. 142 of the S.A. Act.) 


SHARE CAPITAL 

By S. 104 (1) of the New South Wales Act, every balance 
sheet of a company (whether a public or a proprietary company ) 
shall contain a summary of the authorised share capital and of 
the issued share capital of the company. (This provision is based 
on S. 124 of the English Act of 1929, and has been adopted in 
the Q. Act of 1931, S. 134, and the S.A. Act of 1934, S. 143.) 

The normal method of complying with these statutory require- 
ments is as follows: 


Share Capital— 


Authorised : 
97,289 7% Cumulative Preference Shares of £1 each .. .. £97,289 
g0e,448 Oodimary Shares of £1 cach .. 2... cc. cc cc cc os 0c Sete 
100,000 Shares of £1 each (unclassified) .. .. .. .. .. .. .. 100,000 
£400,000 
Issued : rs 
97,289 Cumulative Preference Shares of £1 each, fully paid .. 97,289 
202,711 Ordinary Shares of £1 each, fully paid .. .. .. .. .. 202,711 
£300,000 





In many instances, where the circumstances permit, the 
authorised and issued capital are combined and stated thus: 
Share Capital— 
Authorised, Issued, and fully paid: 
2,000,000 6% Cumulative First Preference 


ees Gr er ONON 4, cs ca 5d: as. wa ee 36 ee 
2,206,500 6% Cumulative “A” Preference 
ee SO eae eee ea 
12,356,400 Ordinary Shares of 5/- each .. .. 3,089,100 
——._ £7,295,600 


Capital Authorised and Issued: 
175,000 Cumulative 6% Preference Shares of 
eT OO cs aa cee ee: we ale £175,000 
175,000 Ordinary Shares of £1 each, fully paid . 175,000 


£350,000 
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Occasionally, “nominal” and “registered” are used instead of 
“authorised,” and “subscribed” for “issued,” but the vast 
majority of companies use the phrases in the Statute, viz., 
“authorised capital” and “issued capital.” 


Balance sheets and other requirements in connection with re- 
deemable preference share issues and share capital on which 
interest is payable out of capital will be dealt with later in special 
articles on such shares. 


Liabilities, Secured 


By S. 104 (1) every balance sheet of a company shall contain 
a summary of its liabilities, together with such particulars as are 
necessary to disclose the general nature of the liabilities of the 
company. 

By Sub-section (3) of the same section, where any liability of 
the company is secured otherwise than by operation of law on 
any assets of the company, the balance sheet shall include a state- 
ment that that liability is so secured, but it shall not be necessary 
to specify in the balance sheet the assets on which the liability is 
secured. 

(See S. 124 of the English Act; S. 134 of the Q. Act; and S 
143 of the S.A. Act.) 

The requirement re secured liabilities is thus complied with: 


Debentures (5%) (secured) . .. £287,500 0 
5% Debentures, secured upon ‘assets of the Company £1,000,000 0 0 
Mortgage Debentures secured by a floating charge on 

the Assets of the Company (authorised issue 

£1,000,000) .. .. . eke £694,054 5 8 
Loans, secured on the assets of ‘the ‘Company er sass £362,000 0 0 
Advances (secured by mortgages on specific pro- 

perties). 


Bank Loan (secured). 

Bank Overdraft (secured by a floating charge). 

Bank Overdrafts and Loans secured on certain In- 
vestments. 

Loans from the Company’s Bankers, secured by 
charges on certain Freeholds and other assets. 

Loan (on undertaking to give security if called upon). 


In a few cases “debentures” have been included on the liabili- 
ties side of the balance sheet without any statement that the 
amount of the debentures is secured. If the debenture or the 
trust deed gives any security in favour of the debenture-holders, 
the mere use of the word “debentures” is not sufficient, for 
although the great majority of debentures do, in fact, confer a 
charge, this is not always so. The word “debenture” does not, of 
itself, imply any charge or security for the debt—see the definition 
of “debenture” in S. 6 (1), “whether constituting a charge on the 
assets of the company or not.” If a debenture debt is secured, 
something more than the word “debentures” is required to com- 
ply with the Act. 
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1937 


The opinion adopted in England is that the phrase, “liability 
secured by operation of law” means a liability in which the secu- 
rity results from the general law, such as a common law lien, the 
unpaid seller’s lien and other rights against goods given by the 
Sale of Goods Act, as against those arising from agreement 
between the parties. 

S.I.A.A. Counsel advised that a security arises “by operation 
of law” within the meaning of the section when it results from the 
general law as distinct from the agreement of the parties, e.g., 
charges arising under Private Street Works Acts, or a vendor’s 
lien for unpaid purchase money. 


Redeemed Debentures Re-issuable 
By S. 171 (1) a company is empowered, subject to certain con- 
ditions, to re-issue redeemed debentures. 
3y Sub-section (3) of the same section, “Where a company 
has power to re-issue debentures which have been redeemed, par- 
ticulars with respect to the debentures which can be so re-issued 





shall be included in every balance sheet of the company.” (English 
S. 75; Q., S. 99; S.A., S. 96.) 
5% ee | “eeepc authorised vols Trust 
Deed .. .. Say Goan aa Aan aoe _£1,000,000 
Issued .. .. ea eee ~ £964,000 
Redeemed and re- issuable ca ae eR ee 88,000 
————-__ £876,000 
Debentures .. .. ae £500,000 
Less Redeemed to date (re- -issuable) eae 100,000 
—— £400,000 
First Mortgage Debentures (5%) .. . : £250,000 
Less Redeemed, but available for re- issue, 
PIE ics ssc bak: AS we eink We 35,000 
————_ £215,000 
5% First Mortgage Debenture Stock—total 
amount issued .. . ‘ 800,000 
Less Purchased (with ‘power to re- .-issue) 2,000 
£798,000 


Liabilities to Subsidiary Companies 

By S. 105, where a (holding) company is indebted, whether on 
account of a loan or otherwise, to a subsidiary company or sub- 
sidiary companies, the aggregate amount of that indebtedness 
must be set out in the balance sheet of that (holding) company 
separately from all its other liabilities. (English, S. 125; Q., 
S. 135; S.A., S. 144.) 

The phrase “subsidiary company” is defined in S. 107. 

It should be clearly understood that each subsidiary company 
is a distinct entity in law, and, where a holding company has two 
or more subsidiary companies, in arriving at the aggregate amount 
of the indebtedness of the holding company to its subsidiary com- 
panies, amounts due to and by the same subsidiary company 
should be set off against one another, but should not be deducted 
from amounts due from or to other subsidiary companies. 
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C.A. Counsel did not doubt that, for the purposes of S. 125, 
loans include debentures. Counsel agreed that debentures might 
strictly be included under “Amount Owing,” but that it would, in 
practice, be desirable to show them separately. They thought 
that the nominal amount and the book value and the method of 
valuation should be stated in the case of amounts owing from sub- 
sidiaries, and the nominal sum owing in the case of amounts 
owing to subsidiaries. 

Although there is in the Act no specific reference to foreign 
subsidiary companies, Counsel were of opinion that such com- 
panies are subsidiary companies within the meaning of Sections 
126 and 127. (New South Wales, Ss. 106 and 107; Q., Ss. 136 
and 137; and S.A., Ss. 145 and 146.) They did not consider 
that a distinction must be made between subsidiary companies 
registered in Great Britain or a Parliamentary company and sub- 
sidiary companies registered abroad. 

A balance sheet so framed as to treat the assets and liabilities 
of subsidiaries as if they were assets and liabilities of the parent 
company, though useful as a supplementary document for infor- 
mation purposes, would not, in the opinion of Counsel, satisfy the 
requirements of the Act. 

S.I.A.A. Counsel advised that they thought that Ss. 126 and 
127 include subsidiary companies registered abroad. All sub- 
sidiaries, whether registered at home or abroad, fall, for the pur- 
pose of the holding company, to be treated alike. 

Where Company A is a subsidiary of Company B, and Com- 
pany B is a subsidiary of Company C, Company A is not neces- 
sarily a subsidiary of Company C, as shares held by Company B 
in Company A are not held by Company B as a nominee for 
Company C. But if Company C own any shares in Company A, 
it may well be that the facts are such that Company C has power 
indirectly to appoint a majority of the directors of Company A. 
(See Section 127 (1) (b)). Company A in that case is a sub- 
sidiary of Company C and also of Company B. 


Amounts owing (or Debts due) to Subsidiary Com- 
NL nh Wie ad a, Slat BeCea ek ae ak ee ae ke et eae | 


Loans and Current Accounts with Subsidiary Com- 
Ss ua ew um as) §2 ee aS es bk ae xs a0? ee eee 


Loans and Balances due to Subsidiary Companies 
after deducting Dividends receivable .. .. .. .. £449,572 2 1 


Amounts due to Subsidiary Companies (less Divi- 


dends declared) .. £206,325 0 6 


Bills Payable— 
Subsidiary Companies .. .. .. .. £3,872 14 7 
Cee Teme Te n6 se ss ee ws 63,433 10 5 


£67,306 
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H 
125, In the majority of English balance sheets liabilities to sundry 
ight “| creditors and to subsidiary companies are set out thus: 
i, he Sundry Creditors .. .. .. .. .. .. £315,624 0 0 
ught Amounts due to Subsidiary Com- 
1d of RU aa? ae? Sars ees a a i as 84,688 0 0 
sub- ——_—_——_——. 400,312 0 0 
unts 
Sundry Creditors (including £13,684 
eign 6/6 owing to oy | Com- 
om- wemes) .. ss « £284,684 0 0 
ions 
136 Creditors— 
rar" Amounts owing to Subsidiary 
ider Companies on Loan and Cur- 
nies rent Accounts (after charging 
sub- Dividends receivable subject 
to confirmation of General 
a Meetings of the Companies 
ities || concerned) .. fe a ages £53,156 10 5 
rent Sentry Coediters 2... o6 0 oc 2s os 6 365,799 6 8 
for- ——————._ £418,955 17 1 
"the In some cases a subsidiary company holds security for the 
d indebtedness of the holding company to it. In such a case the 
“ liability of the holding company comes within the provision deal- 
— ing with secured creditors, as well as that relating to subsidiary 
pur- | companies, and is dealt with thus: 
‘om- 5% Debenture Stock, Authorised and Issued (Redeemable 
ces- at 102% on or before 1950), secured under Trust Deeds 
i B dated March 31 and December 15, 1926 .. .. £2,500,000 


(Of these Debentures the Subsidiary Companies “hold 
for £140,320.) 


-.* ee a ee 
— 5% Debentures (secured) reer £630,000 
r - (lnsindes £75,000 held by Subsidiary Companies.) 
sub- 
Deposits by and Current Account with any Com- 
panies (of which £36,000 is secured) .. .. .. 1. ee ee ee £319,437 
0 9 
Liabilities—G eneral 
Apart from the statutory requirements to set out secured liabili- 
911 ties, redeemed debentures re-issuable, and liabilities to subsidiary 
companies, in the balance sheets of leading English companies the 
liabilities are set out in the same manner as in the average Aus- 
21 tralian balance sheet. 
The requirement of the Act re secured liabilities is often com- 
‘ plied with in conjunction with unsecured liabilities, thus: 
6 


Sundry Creditors (of which £75,634/2/2 is secured .. £392,768 4 11 
Amount due by the Company (including a loan 
amounting to £67,838/6/8, secured on certain assets 


a ry ee ae £274,633 3 3 
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Creditors— 
=a ae ae £34,650 0 0 
MET GS so oe ba 4a. ow Oe es 118,339 0 0 
————-__ £152,989 0 0 
Creditors— 
Sundry Creditors .. .. .. .. .. £136,338 17 11 


Se eee ere 26,500 0 0 
————._ £162,838 17 11 


Reserve Fund, General Reserve, or Reserve Account 


By S. 103 (2), the balance sheet to be laid before the company 
in general meeting must have attached to it a report by the direc- 
tors with respect to the amount, if any, which they propose to 
carry to the reserve fund, general reserve, or reserve account shown 
specifically on the balance sheet, or to a reserve fund, general 
reserve, or reserve account, to,be shown specifically on a subse- 
quent balance sheet. (English, S. 123 (2); Q., S. 133 (2); and 
S.A., S. 142 (2)). 

In the balance sheets of leading English companies, reserve 
funds, general reserves, and reserve accounts are set out in the 
same manner as in Australia, this provision in the Companies Act 
having made no difference in the previous practice. 

S.I.A.A. Counsel advised that they did not think that Section 
123 (2) applies to “secret reserves”; it applies only to the amount 
to be carried to reserves shown or proposed to be shown as such 
in balance sheets. 


Assets 


By S. 104 (1), every balance sheet of a company (whether a 
public or a proprietary company) shall contain a summary of its 
assets, together with such particulars as are necessary to disclose 
the general nature of the assets of the company, and to dis- 
tinguish between the amounts respectively of the fixed assets and 
of the floating assets, and shall state how the values of each such 
class of assets have been arrived at. 

This provision is based on S. 124 (1) of the English Act, and 
has been adopted in the Q. Act, S. 134, and the S.A. Act, S. 143. 
The English and South Australian Acts require only the basis 
of valuation of the fixed assets to be shown—the Q. and New 
South Wales Acts require the basis of valuation of both fixed 
and floating assets to be stated. 

In the view of the C.A. Counsel, it is not necessary to label 
the assets in groups as fixed or floating, but since S. 124 (1) 
requires that in the case of fixed assets the methods of valuation 
shall be stated, the method of valuation should be given in all 
instances where there is doubt whether the asset is fixed or float- 
ing. Moreover, the balance sheet must be so drawn as to indi- 
cate in the case of each particular fixed asset or group of assets 
the basis of valuation adopted in regard to that asset or group. 
S.I.A.A. Counsel advised that they did not think that S. 124 (1) 
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required assets to be labelled in groups as fixed assets and float- 
ing, but, unless grouped under such titles, assets should be de- 
scribed in such terms as enable a judgment to be formed whether 
they are fixed or floating. No single value should appear for a 
combination of assets which includes fixed as well as floating 
assets. 

The Act lays down that the basis of valuation of the assets 
must be stated, but does not impose on directors the obligation to 
value assets according to specified rules. The basis of value is in 
each case left to the directors—all that the Act requires is that 
the basis shall be stated in the balance sheet. 

Further, it should be noted that the section only requires the 
balance sheet to distinguish between the amounts of the fixed and 
of the floating assets—once this is done the method of dividing 
the assets into items depends in each case upon the views of the 
directors of the company. 

The expressions “fixed assets” and “floating assets” are not 
defined in the Act. In the ninth edition (1909) of Buckley on the 
Companies Acts, by Lord Justice Buckley, the following appears 
on p. 653: “In some cases the distinction has been conveniently 
expressed by the use of the terms ‘fixed capital’ and ‘circulating 
capital.’ The capital of the company at any particular moment 
is represented, of course, not by the money originally subscribed, 
but by the property bought with it and owned at that moment by 
the company. The author would define ‘fixed capital’ as property 
acquired and intended for retention and employment with a view 
to a profit as distinguished from ‘circulating capital,’ meaning 
property acquired or produced with a view to resale or sale at a 
profit.” (See 14th Ed. (1930), p. 758.) 

In Galloway v. Schill, Seebohm & Co. Ltd. (1912), 2 K.B., 354, 
Counsel cited the above passage, and in the course of his judgment, 
Lord Alverstone C.J. said it was not necessary to give any pre- 
cise definition of the meaning of “fixed assets,” but he accepted 
the statement expressed in Lord Justice Buckley’s book above. 
The Lord Chief Justice continued: “I think that for the purposes 
of this case ‘fixed assets’ may be taken to mean the same thing as 
the ‘fixed capital’ employed in the particular year to which the 
balance sheet relates.” 

Under the New South Wales and Queensland Acts the only 
distinction between fixed and floating assets is that in the balance 
sheet of a company the amounts of the fixed assets and of the 
floating assets must be distinguished. In the English and S.A. 
Acts (only) there is the further distinction that it is not neces- 
sary to state how the values of the floating assets have been 
arrived at. 

The requirement as to how the values of the various assets have 
been arrived at is complied with in England as under. 
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In the case of freehold land and buildings, the most common 
phrases are: 
“at cost, less amounts written off.” 
“at cost, less depreciation of buildings.” 
In the case of leasehold properties, the most common phrases 
are: 
“at cost, less amortisation.” 
“at cost, less provision for amortisation.” 
In the case of depreciable assets : 
“at cost, less depreciation.” 
Investments : 
“at cost.” 
“at cost, less amount (or amounts) written off.” 
“at market values.” 
“at or wnder market values.” 
Goodwill : 
“at cost.” 
“at cost, less amounts written off.” 
Other phrases in common use relating to all assets are as 
follow: 
“at cost.” 
“at cost, less depreciation.” 
“at cost, less amounts written off.” 
Examples from actual balance sheets are as follow: 
Freehold and Leasehold Properties, Plant and Mach- 
inery, Barges, Motor Vehicles and other Equip- 
ment—as per independent valuation of December 
31, 1919, plus additions at cost, less Realisations, 
Depreciation and Provision for Obsolescence .. .. £2,585,090 5 3 
(Balance Sheet dated 31/1/33.) 
Freehold Properties—as valued by the 
Directors on October 31, 1929, plus 
net additions at cost—as shown in 
last Balance Sheet .. .. . £245,158 11 11 
Add—Additions oe the year to 
date at cost .. .. 8164 5 0 
——_ £253,322 16 11 
(Balance Sheet dated 31/10/32 
Freehold Land and _ Buildings—as 
valued by Messrs. Rushton, Son & 
Kenyon on February 13, 1935 .. .. £15,000, 0 0 
By Freehold and Leasehold Licensed iten 


and Unlicensed Properties at the 
value fixed by Messrs. Mason & 
Son as at April 30, 1931, with 
Additions and Improvements at 
cost, less Sales and amounts written 


off £1,306,639 
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ion | Freehold Properties .. .. .. .. .. £464,968 10 9 
; Leasehold Properties .. .. .. .. .. 14,537 11 4 
————— £479,506 2 1 


(Holborn Premises, as valued at 
December 24, 1929, plus additions 
ees at cost, less Depreciation on 
Leaseholds ) 
(Other Properties at Cost, less 
Proceeds of Properties sold and 
amounts written off) 
Freehold Property and _ Buildings, 
Plant, etc., at cost, less deprecia- 
tion, as per last Balance Sheet .. £138,574 0 0 


Additions at cost during yeear .. .. 34,762 0 0 
£173,336 0 0 
Deduct Depreciation for year .. .. 3,864 0 0 
———_—_———. £169,472 0 0 
Freehold, Leasehold and Market Premises— 
Purchase Price as apportioned by 
Directors, with Additions at 
Cost and Outlay on Improve- 
ments, less amount written off 
as for Depreciation of Leasehold 
Premises .. .. £128,650 12 2 


Plant, Furniture, Fixtures, Fittings 
and Utensils of Trade— 
Purchase Price as apportioned by 
Directors, with Additions at Cost, 
less Sales and Depreciation of 
ONE ok, ae? ie ie as ES £71,842 8 10 
Motor Cars, Lorries, etc.— 
Purchase Price as apportioned by 
Directors, with Additions at 
Cost, less Sales and amounts writ- 
3 ten off for Depreciation .. .. .. £4,524 16 2 


Freehold Land and Buildings, at cost £224,000 0 0 
Less depreciation and amount writ- 


SS ca vac” npn aes ae, Sh 90,000 0 0 


£134,000 0 0 
Leasehold Properties, at cost, less 
Ul PINE: ac. an. ck we We ee as £554,446 0 0 
Plant and Machinery at cost .. .. £236,000 0 0 
Less depreciation and obsolescence 
WEEE gc. ov. cs oe es ce cs ssl CU 8 SS 
———————__ £88,000 0 0 
0 . . . . . . . 


Accountants will be particularly interested in the following 
item from the balance sheet of The Neuchatel Asphalte Co. Ltd.: 


By Concession of Travers Mine and Goodwill (amount 
not separately ascertainable) at cost, less sums writ- 
ten off Sa et ie Se eet hod Bebe Opt. ee eae £294,998 7 3 

Stock-in-trade 
Although it is not compulsory in England to state the basis of 

value of stock-in-trade (being a floating asset), in many cases 














THE AUSTRALIAN ACCOUNTANT 





38 


the basis of valuation is stated, and the phrases used comply with 


the requirements of the New South Wales and Queensland Acts, 


Vi1Z.: 

Stock-in-trade, at or under cost. 
ally used.) 

Stores, as valued by the Company’s officials. 

Stock-in-trade, at replacement value, as certified by the 
Managing Director. 

Stock-in-trade, valued by Managing Director at cost or 
market value, whichever is the lower .. ee aks. vat 


(This is the phrase gen- 


£204,292 


Stocks of raw materials, works in progress, and finished 
goods, at or below cost, as certified wd the ore 
Officials .. Bee ROSE IEC 17 a iat £348,000 

Stocks of raw materials, and partly and wholly manufac- 
tured goods, as valued by the Managing Director, at 
prices not exceeding cost, and after making provision 


for possible obsolescence .. £600,064 


Inventories of finished and unfinished goods, raw materials 

and stores, etc., at or below cost as certified by the Com- 

so Officials .. ee ee ee eee 
Shares in Subsidiary Companies 


By S. 105, where any of the assets of a (holding) company 
consist of shares in a subsidiary company or subsidiary com- 
panies, the aggregate amount of such shares must be set out in 
the balance sheet of that (holding) company separately from all 
its other assets. 

(Aggregate amounts owing on account of loans or other in- 
debtedness of the subsidiary company or companies to the holding 
company must also be set out separately—see following heading.) 

(English, S. 125; Q., S. 135; S.A., S. 144.) 
Examples : 

Shares in Subsidiary Companies, at or below cost .. 
Shares in Subsidiary Companies, 
SNE kw oe 60 08 Ga ke 45 


£3,428,153 


£1,691,004 17 7 
as valued by the 
a7 Sa tate ae See £60,000 0 0 


Shares in Subsidiary Companies, at cost, less realisa- 
tions and amounts written off .. .. .. .. .. .. «. 


Debts Due from Subsidiary Companies 
By S. 105, where any of the assets of a (holding) company 
consist of amounts owing (whether on account of a loan or other- 
wise) from a subsidiary company or subsidiary companies, the 
aggregate amount of such indebtedness must be set out in the 
balance sheet of that (holding) company separately from all its 
other assets. 
(The aggregate amount of shares in subsidiary companies must 
also be set out separately—see previous heading.) 


(English, S. 125; Q., S. 135; S.A., S. 144.) 


£2,102,196 0 0 
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Peer 


Examples: 
Amounts due by (or from) Subsidiary Companies .. £148,270 18 10 


Advances to and Debts Due from Subsidiary Companies £137,647 9 8 


Advances to, and Debts Due from Subsidiary Com- 
panies, including Dividend since declared, less Re- 
GOFWGS .. «. ass oe @ 


In many cases the last two items are combined in the balance 
sheet thus : 


Shares in and amounts owing by Sub- 
sidiary Companies— 
Shares, at cost, less amounts written 


is 4s Go acces oe See Ge se EO © 
Loans and Current Accounts .. .. £106,595 7 10 
£264,869 14 10 
Subsidiary Companies— 
Shares at cost, plus undistributed 
Profits and Shares issued in 
respect thereof, and less Losses . £44,797 12 1 
Amounts owing by Subsidiary 
Companies .. inst “ae oe as See 2S 
—_———— £208, 440 6 6 
Interests in Subsidiary Companies 
(at net cost)— 
eee 
0 ee ee ee ee 25,050 0 0 
Coremt Aocowets .. .. 2s 0s os 48,637 9 0 


—_——_—_———_ £477,168 13 10 
(To be completed in next issue.) 





Book Review 


Private Companies: Their Management and Statutory Obliga- 
tions. By Stanley Borrie, Solicitor. 4th Ed. xii, 169 pp. 
text, and 35 pages index. English price, 5/- net. Published 
by Jordan & Sons Ltd., London. 


The first three editions of this excellent work were by Messrs. 
H. W. Jordan and S. Borrie. The fourth edition is by Mr. Borrie. 
Jordan & Sons Ltd. have had much practical experience in all 
matters connected with the formation, registration, and manage- 
ment of companies, and have published a number of text-bo»ks 
relating thereto. We have found these publications to be of a high 
standard, and the present work is a reliable guide to the law re- 
lating to private companies under the English Act of 1929, the 
duties and obligations imposed by that Act upon directors and 


| other officers responsible for the control and management of such 


companies being clearly stated. Except so far as it has been found 
necessary, for purposes of example or comparison, to refer to 
public companies, the book deals exclusively with the incorpora- 
tion and conduct of the affairs of private companies. A large 
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amount of valuable information of a very practical nature is con- 
tained in the work, and there is an excellent index. 

We noticed but-one error. On p. 56 it is stated that the holders 
of preference shares may have the right to share in any surplus 
remaining after the whole of the paid-up capital has been repaid, 
“but this will only be so if such rights are expressly conferred.” 
It was decided by the Court of Appeal in the Metcalfe case (1933, 
Ch. 142) that the reverse is the position, i.e., holders of preference 
shares have a prima facie right to share in such surplus pari 
passu with the other shareholders, and it requires express provi- 
sion to deprive them of this right. 

Joun S. McInnes. 





Bankruptcy Section 
Edited by A. H. OutnHwalteE, F.c.a. (Aust.) 





A REVIEW OF THE REPORT OF THE PARLIAMEN- 
TARY COMMITTEE ON BANKRUPTCY 


In was remarked in the January issue of this journal that at 
first sight the recently introduced Bankruptcy Bill left the reader 
with the impression that the Bill was by no means a masterpiece 
of constructive legislation. Closer study of its provisions con- 
firms that impression. It leaves undone many things which it 
ought to have done, though it would be unfair to say that it has 
done many of those things which it ought not to have done. “ ’Tis 
a poor thing—an ill-favoured creature,” and the same may be said 
of the Report of the Bankruptcy Committee of Parliament which 
was appointed to consider various suggested amendments of the 
Act. It appears appropriate to consider the Report before dis- 
cussing the Bill itself, as many of the provisions of the latter are 
doubtless based upon the recommendations of the Report. 

Clause 7 of the Report reads as follows: 

“7. The Attorney-General submitted to the Committee for its con- 
sideration all the proposals that had been made to amend the Bankruptcy 
Act since 1933. The Committee held its first meeting in Canberra on 
6th December, 1935, and adjourned to Melbourne. It sat continuously in 
Melbourne from Monday, 2nd March, to Saturday, 7th March. The Com- 
mittee’s report was finallly adopted at its meeting held in Canberra on Ist 
April, 1936.” 

Herculean performance. A meeting and adjournment. Three 
months later a session “continuously” for five days, and a final 
meeting to adopt the report—on April 1, mark you!—in the year 
1936, some three years after the carefully-considered joint recom- 
mendations of the Associated Chambers of Commerce, Bankruptcy 
Trustees Associations and Law Institute of Victoria were sub- 
mitted. Meantime, not a word of invitation to explain the why 
and wherefore of these recommendations, no suggestion of evi- 
dence to support them, no desire, in short, for enlightenment by 
those who suffer from the futilities, irritations and expense of 
the present Act and could best explain the need for its amend- 
ment. 
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The worst feature of the Report is its rejection of the pro- 
posal for a separate Deeds of Arrangement Act on the lines of the 
English Act. The grounds of rejection given in the Report are 
unconvincing, and are based upon a misconception of the require- 
ments of the business community. Some excuse for this mis- 
conception may be found in the Committee’s interpretation of a 
somewhat vague and not very clearly expressed letter from the 
Sydney Chamber of Commerce, objecting to the English Deeds 
of Arrangement Act, but not setting forth the grounds of objec- 
tion. It may very well have been that the Sydney Chamber's 
objection to the English Act was based upon the unsuitability of 
some of its provisions to local conditions, but the objection appears 
to have been treated by the Committee as an objection to the 
principle of the English Act. The Chamber’s letter also implies 
that official supervision of Deeds of Arrangement is necessary, 
and the letter is interpreted on this subject by the Committee as a 
request merely for a change of the present supervision to some 
other Department. Nothing is further from the real requirements 
of the case. What is needed is facility for the debtor and his 
creditors to settle their affairs by agreement without the forms 
and ceremonies of any Court or Department, without the peti- 
tions and applications, the examinations, the special meetings, the 
reports, the returns, the restrictions upon administrative discre- 
tion, the filing fees, Court charges, Government percentage, and 
all the rest of the rigmarole and expense involved in any form of 
administration of an insolvent estate under the present Act and 
Rules. 

In support of the suggestion for a change of present legislation, 
the Sydney Chamber mentioned as one of the principal objects 
the removal of “the stigma attaching to the publicity given under 
the present Act.” The Report on this subject states that “the 
Committee considers there is no substance in the objection to the 
existing Act as regards ‘stigma.’” The stigma which the Com- 
mittee denies is one which attaches to sequestration of a debtor’s 
estate, and the Sydney Chamber’s view is apparently that which 
must be held by anyone well acquainted with the subject, namely, 
that assignments, compositions and Deeds of Arrangement have 
been brought by the Legislature into such close alliance with 
sequestration that they are now on this subject almost indis- 
tinguishable. Whether or not there is any stigma attaching to a 
debtor whose estate has been sequestrated is a question of fact, 
and it is only the individual of the case-hardened and unscrupu- 
lous type who will not feel that a sequestration order, whether on 
his own petition or that of a hostile creditor, has in some degree 
lessened his standing in the eyes of his fellow-men, and has placed 
some mark of financial disgrace upon his escutcheon. Any view 
to the contrary is an admission of ignorance of a universally 
accepted fact, and any argument that in justice the thing should 
not be so is beside the point. In fairness to human nature, it is 
worth while to consider in general terms what effect a sequestra- 
tion order has upon the bankrupt as an individual in daily contact 
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with business and other associates. His default and all the details 
of his assets and his liabilities are brought before a public Court 
of Justice, and are broadcast in the daily press. He must attend 
under compulsion a meeting of his creditors, and there submit to 


examination by all or any of them, and by an officer of the Court. | 


He may be later submitted to further examination in public by 
any creditor or the trustee. He must hold himself at all times at 
the beck and call of the trustee. He may at any time be brought 
before the Court, and charged with any one or more of a score of 
offences covering some four pages of the Act, and punishable by 
imprisonment. He may, for instance, get a term of three years 
for having failed to keep his books posted so as to “sufficiently 
disclose his financial position during any period within five years 
preceding the date of his bankruptcy,” or he may get a year for 
borrowing £20 without telling the lender of his bankruptcy. He 
must, under penalty of six months’ imprisonment, notify the 
trustee by registered letter of any change in his private address, 
and must keep the trustee informed as to the nature of his occupa- 
tion or profession, and may be arrested under warrant, and de- 
tained in custody, for removing any goods in his possession above 
the value of £5 without the trustee’s consent. His postal matter 
may, by order of the Court, be delivered by the Post Office direct 
to the trustee. He can, of course, own no property, and cannot, 
under penalty of imprisonment as mentioned above, obtain credit 
without disclosing his bankruptcy, which means in effect that he 
can obtain no credit at all. The Act bristles with provisions as to 
what a bankrupt must do and refrain from doing, but sufficient 
has been said above to show that he is reduced to the status of a 
pariah amongst business men, and must watch his step for fear 
of gaol. To say that no stigma attaches to such a status is to 
talk nonsense, and to argue that no stigma should attach is futile. 

The Report goes on to say that “the Committee agrees with the 
view that publicity is the principal safeguard of commercial 
morality,” and that “arrangements without sequestration such as 
are provided in Parts XI and XII of the Commonwealth Bank- 
ruptcy Act can be availed of to cloak the acts of malefactors and 
fraudulent debtors.” If these views mean anything at all, they 
mean that every debtor who has to consult his creditors should, 
in the interests of public morality, have his insolvency broadcast, 
and that those parts of the Act which have not altogether bereft 
the creditors of discretion to extend considerations of decency to 
an unfortunate fellow-trader should be repealed, because the 
modicum of discretion still left to them may be used to cloak a 
fraud or malefaction. It seems that if Parliament takes any notice 
of these views (which heaven forbid) we are in danger of losing 
our Parts XI and XII as being incentives to immorality, and to 
get nothing in substitution. The Act, if so amended, would no 
doubt be intituled “An Act for the compulsory sequestration of 
the estates of all insolvent persons, and for the censorship of 
public morals.”” The Administration naturally would call the 
tune, and the creditors, of course, would pay the piper. These 
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are the logical conclusions to be drawn from the Committee’s 
views, but the actual recommendations of the Committee on this 
subject do not go so far. They are as follow: 

“After consideration of the representations of the Chambers of Commerce 
and other institutions and persons, the Committee resolved: 

“That, in the opinion of the Committee, Parts XI and XII should be re- 
tained in the Act, but, in view of the possibility of abuses such as have 
been brought to the notice of the Committee, the Committee recommends— 

“(1) That it is desirable that provision should be made whereby every 
debtor should be required to submit to an investigation into his 
conduct and affairs by the Official Receiver as soon as may be after 
the filing of his statement of affairs, Deed of Arrangement, Chair- 
man’s Certificate or other bankruptcy proceeding, and that the 
Official Receiver should report as early as possible to the Court the 
result of his investigations. Upon the receipt of such report, the 
Court may, if it deems necessary, order that the debtor or other 
person concerned shall be publicly examined, and, upon any 
offences being disclosed against the Bankruptcy or any other Act, 
the Court may make such order as in the circumstances it deems 
advisable. 

“(2) With regard to the discharges of debtors under arrangements with- 
out sequestration, the Court may, on having brought to its notice 
the fact that the debtor has committed any offence, order that the 
discharge given in the deed shall not operate until further order. 
“Where a discharge in a deed or other arrangement without 
sequestration has been given subject to a condition, the debtor or 
any other party may appeal to the Court, which may amend or 
cancel such provision.” 

These recommendations, if adopted, would mean more and 
more of the inquisitions of sequestration superimposed upon the 
already scanty remnant of discretion left with creditors to mind 
their own affairs in their relations with their debtor, more exami- 
nations of the unfortunate debtor, more reports to the Court, and 
so on and so forth, and, of course, more expense and delay to the 
creditors. Although these recommendations have not been 
adopted in the present Bill, they are of importance as showing 
the trend of the legislative mind to extend more and more the 
public service, and to throw the cost upon the business commu- 
nity. That cost may take the form of increased taxation, depart- 
mental fees, Government percentages and so forth, or it may be 
indirect in the employment of clerical staffs to carry into effect 
the added requirements of the Legislature, and thus, in effect, 
perform the work of Government Departments. This indirect 
cost is untold and incalculable, whether it be in such directions 
as the actual collection of sales tax and income tax, and the com- 
pliance with endless requisitions for minute information under the 
latter heading, or whether it be, as in the case of bankruptcy 
legislation, the employment of staffs by trustees and creditors for 
compliance with requirements which none concerned need, and 
which are sought to be justified on the ground of necessity for 
departmental supervision of public morality. It is pertinent here 
to ask whether a halt should not be called in legislation to throw 
additional burdens and their cost upon the business community 
per medium of Government Departments whose services to that 
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community are not appreciated. So far as bankruptcy adminis- 
tration is concerned, the feeling of business people is that more 
and more unwelcome and expensive departmental service is being 
thrust upon them, and that nothing has been gained, and a great 
deal lost, by the Commonwealth assumption of bankruptcy legis- 
lation. 

The remedy appears to lie in one of two alternatives, namely, 
(1) the repeal without re-enactment of Parts XI and XII, leav- 
ing it to the States to provide legislation relating to compositions 
and arrangements short of sequestrations, or (2) the repeal of 
Parts XI and XII, and re-enactment on lines similar to the Eng- 
lish Deeds of Arrangement Act. In either case the substituted 
or amending legislation would provide that any dissenting credi- 
tor or any assenting creditor who claimed subsequent impropriety 
on grounds to be defined would have the right to apply for seques- 
tration. The justice or otherwise of the applicant’s grievance 


would be determined on the hearing of his petition, and the estate 7 


sequestrated or not as thought fit by the Bankruptcy Court Judge. 
It was a common practice under the old Victorian Insolvency Act 
for one, at least, of the creditors, generally by arrangement 
between them, to abstain from proof under a Deed of Arrange- 


ment until the affairs of the debtor had been thoroughly investi- J 
gated, and in the event of fraud or other impropriety the dissent- | 
ing creditor would apply for sequestration in order that the more J 


rigid control and penal provisions available upon sequestration 
might be used if necessary. The preservation of the right of peti- 
tion for sequestration by a dissenting creditor, or by any creditor 
who claims to have been imposed upon by a Deed of Arrange- 
ment, has proved in practice to be a complete answer to a great 
deal of the nonsense that has been talked and written on the sub- 
ject of public morality and imposition of the will of the large credi- 
tors upon the smaller, and renders unnecessary and mischievous 
legislation which tends ever more and more for academic and 
bureaucratic reasons to identify the harsh, protracted and rigid 
system of sequestration and certificate of discharge with the more 
simple and benignant system of immediate relief by mutual 
agreement. 

To support their views in favour of the still further restriction 
of the liberty of creditors and debtors to arrange their own affairs, 
the Committee are constrained to quote the dicta of Lord Esher 
in ex parte Reid, Bowen & Co. (in the year 1886), and of Fry 
L.J. in re Hester (some few years later), two English cases re- 


lating to the Bankruptcy Act, 1883. It is sufficient to remark } 
that, notwithstanding the eminence of their Lordships, and the | 
respect to which their dicta were entitled, we are not at present 
concerned with any English legislation of 53 years ago, and dicta | 
relating to it are, consequently, irrelevant. The Committee also | 
refer to “cases brought under notice of your Committee.” These | 
were doubtless submitted by the Bankruptcy Department, and | 


might well have been capable of explanation or an interpretation 
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| different from the departmental one had the Committee thought fit 


to seek enlightenment from other sources. Se 
Criticism of the Bill itself is postponed for publication in the 
next issue of this Journal. 


A SHAREBROKER’S BANKRUPTCY 


What exactly is the relationship which exists between a share- 


| broker and his client as to scrip for shares, debentures or other 


documents of title held by the broker in connection with orders to 
buy or sell on account of the client? This question appears likely 
to arise in connection with the bankruptcy of Keith Brougham 
Docker, a Sydney broker, who recently assigned his estate for the 
benefit of his creditors, the liabilities to whom were set forth in 
the deed at £118,759. The trustee of the deed subsequently took 
the unusual step of applying, as attorney for the debtor, for an 
order of sequestration, which was granted. The proceedings are 
reported by the Sydney Morning Herald as follows: 


“The Court was informed that Docker, who resides at Albert Road, 
Strathfield, had carried on business as a stockbroker in Sydney. He said 
he was unable to pay his debts, and Mr. Higman, under power of attorney, 
applied for a sequestration order. This was granted. 

“In his affidavit, Mr. Higman, as attorney for the debtor, said that Docker 
executed a Deed of Arrangement in favour of his creditors, and had 
appointed him also as trustee. The first schedule of the deed contained 
what purported to be property comprised within the estate of an estimated 
value of £107,281, and the second schedule included liabilities amounting to 
£118,759. 

“‘Before executing the deed,’ the affidavit continued, ‘Docker was a 
member of the Sydney Stock Exchange, from which he has since been ex- 
pelled. I have not been able to get possession of the petitioner’s books of 
accounts, and have been informed by Mr. Rex Cullen-Ward, receiver for 
the Stock Exchange, that he cannot at present comply with my demand to 
hand them over to me as trustee. Letters have been sent to each of the 
persons whose names appeared on the second schedule, and I later received 
numerous letters and telephone calls from and on behalf of persons stating 
that they were no longer creditors of petitioner, and that their debts had 
been satisfied. Others did not admit this, and, in fact, specifically demanded 
that they were creditors, stating that Docker had purchased on their behalf 
scrip which they had not yet obtained from him. Others said they had 
communicated with Mr. Cullen-Ward, and had been told that certain of the 
scrip which they claimed to be entitled to had been hypothecated by Docker 
to certain financial institutions, and that solicitors representing them had 
made a demand from the said financial institutions for such scrip.’ 

“Mr. Higman’s affidavit added that he had written the English, Scottish 
and Australian Bank Ltd., Mr. J. C. Bragg, stockbroker, and the Australian 
Investment Trust Ltd., asking for the assurance that the scrip would not 
be dealt with pending an investigation of Docker’s affairs, and informing 
them that they might be called upon to answer for any scrip in which they 
might deal. 

“In the opinion of Mr. Higman, according to the affidavit, there were 
strong grounds for suspicion that Docker had inserted as assets in the first 
schedule scrip which was not his property, and had hypothecated this to the 
English, Scottish and Australian Bank Ltd., and the Australian Investment 
Trust Ltd., to secure the repayment of moneys owed by him to those insti- 
tutions.” 


There may, of course, be several sets of circumstances under 
which a broker may be in possession of scrip or other securities 
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in relation to his client’s business, and it is suggested that the 
broker’s right to hypothecate such securities, or otherwise treat 
them as his own, will depend upon the circumstances under which 
he comes to be in possession. If, for instance, a client delivers 
scrip to his broker for sale on his account, it is difficult, on first 
consideration, to conceive that the broker can be anything but a 
trustee or custodian of the scrip for his client until sale and 
delivery in terms of his selling order. But the lawyers may find 
that, under certain conditions, the broker’s relation to his client 
is merely a contractual and not a fiduciary one. Take, for in- 
stance, the by no means uncommon case of a client who delivers 
to his broker a share certificate for 500 shares, with instructions 
to sell, say, 400 of them. Upon sale of the 400 shares the broker 
incurs a personal responsibility to the buying broker to deliver 
scrip for that number. Can it be said that he still has no bene- 
ficial interest in the scrip for 500 shares, and that he still holds 
that scrip as trustee for the client? If so, the trust must be a 
somewhat elaborate one, for, as he has sold the 400 shares on 
account of his client, he must surely have ceased to be a mere 
custodian of the scrip for his client. The original trust created 
upon delivery of the scrip to the broker, if there were any trust 
at all, and it had been expressed in writing, would presumably 
have read somewhat as follows—to hold the scrip for 500 shares 
for the client until sale by the broker of 400 shares of the same 
denomination, in the same company, on account of the client, and 
thereafter upon trust to procure registration of a transfer and 
issue of fresh scrip for 400 and 100 shares respectively, and there- 
after to deliver or procure delivery of 400 to a transferee, in pur- 
suance of a transfer to be signed by the client, and to hold the 
scrip for the remaining 100 shares upon trust for the client. If 
there is any trust at all, it must surely be something to that effect 
—and not a scrap of writing to show that either party contem- 
plated anything of the kind. Is there, then, any trusteeship in the 
matter, and, if so, is not the client debarred by his action in de- 
positing the scrip and transfer from claiming in priority to a 
bona-fide purchaser or lender on the security of the scrip? Or 
is not the relationship of client and broker merely a contractual 
one to this effect? The client gives an order for sale of a certain 
number of shares of a particular denomination in a specified com- 
pany, and deposits with the broker scrip for the same, or a greater 
number of such shares, by way of security for due fulfilment of 
the client’s obligation to transfer and deliver scrip for the number 
of shares sold. With the scrip is a transfer signed by the pro- 
prietor of the shares which the broker is authorised to complete. 
If that is the substance of the arrangement, it would seem that the 
broker has a general authority to procure registration of a transfer 
to anyone whom he chooses, and that any bona-fide buyer or 
lender—without notice—who accepts the scrip with transfer from 
the registered holder may acquire a good title to the shares. 
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Taking now the case of the broker who buys shares to the order 
of a client, and obtains delivery of the scrip, the client having 
settled with him for their purchase price. Can it be said that the 
client has any legal or equitable title to that particular scrip? Is 
not the substance of the arrangement this—that the broker is to 
buy a certain number of shares of a particular denomination in a 
specified company at a certain price, and that the client will take 
the shares from him at that price, or otherwise indemnify him 
from loss in respect of his purchase. The broker may well have 
orders from a number of clients to buy shares of the same class at 
the same price, and he may buy one parcel to fulfil all these orders. 
Can it be said that any one client has any beneficial interest in the 
scrip—possibly one certificate—for the whole parcel? Presumably 
not, and, if not, then the title must remain with the broker, more 
particularly if, as is frequently the case, the client has not fully 
paid for the shares pending delivery of the scrip to him by the 
broker. He may, in fact, have not paid anything, and may never 
intend to pay anything or to take delivery of any scrip. He may, 
in other words, be buying for a rise, and the broker may have 
sufficient other cover or confidence in his client to buy on these 
terms, neither party contemplating any actual delivery of scrip. 
It would seem, in such circumstances, absurd to suggest that the 
scrip for any particular shares bought by the broker to the order 
of the client is held upon trust for him. How, then, can it be 
said that a bank or other lender upon the security of a deposit of 
the scrip with transfer from the registered holder does not 
acquire a good title to the shares? 

There is also the practical side of the matter to be considered. 
The advance of money to brokers and others upon the security of 
deposit of scrip with transfer by the registered holder is a matter 
of common practice, and if it were that the scrip, under the cir- 
cumstances given above, was property held in trust for the client, 
the lender could presumably acquire no better title than the broker 
had to give. The lender would thus be put upon minute enquiry 
as to the exact circumstances surrounding the broker’s possession 
of the scrip and transfer. It may be safely assumed that the banks 
rave had the best of advice as to the legal safety or otherwise of 
advancing against such security, and that such advice does not 
enjoin any enquiry as to the circumstances surrounding the 
broker’s possession of the scrip and transfer. 

These comments are devoted entirely to the question of the 
broker’s title to scrip under varying circumstances, and his ability 
to give an effective security in favour of a third party to the detri- 
ment of his client. The impropriety of pledging scrip deposited 
by his client, or delivered to the broker in pursuance of a buying 
order paid for by the client, is beyond question, and his legal 
liability to account to his client would seem equally undoubted. 
It is to be hoped that bankruptcy proceedings or litigation will 
enlighten us as to the true state of the legal relationship of the 
parties in matters of the kind. 
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Production Control 
By R. A. JONEs, A.C.A.A, 


A Lecture Delivered to the Cost Research Society (N.S.W.) 


Production control and efficient works management, in my 
opinion, are synonymous, for without some form of the first- 
named the latter is unattainable. It is doing things in the quickest 
and best way, in a sound, practical and planned manner. 

The field of control in timber and allied trades embraces all 
operations from raw material stage to placing the finished article 
on the market, and may be subdivided into four main clauses: 


Buyin - 
i } — a oe ar 0 
Selling the satisfactory iulfiment of the 
iene production plan. 

inancing 


The reason for bringing all activities in is due to the fact that 
timber is a saleable commodity in any form, and is sold from any 
position along the buying and processing route from rough logs 
to a highly finished manufactured article. 

In most trades, and even in some of our departments, a pro- 
cessed or finished state must be attained before the product is 
marketable, but with the general timber trade this is not the case. 


Cost accounting and allied statistical recording and_ testing 4 


systems are the recognised meters to-day by which industry 
measures the efficiency of operations within these four main 
branches. 

Efficient selling operations are generally recognised as the most 
important function in the business structure, as it represents the 
vital force which stimulates and creates reaction in the other mem- 
bers. In turn, all the other members must be sound to produce 
an efficient body or organisation. 

Considering the activities of a large timber industry, which 
handles millions of feet per month through its departments, 
operating in all phases of the trade, haphazard methods, or what 
some people term practical knowledge, would not be of much use 
as a guide in controlling such an undertaking. Sound statistics 
and policy must be used as a foundation on which to build busi- 
ness, and up-to-date records must be used to show that the plan 
is being adhered to. 

Co-operation throughout an establishment in all phases should 
be insisted upon, if objectives are to be reached, for without this 
feature the whole plan may prove faulty. 


BuyING 
As buying is stated as the initial active stage, we will consider 
how buying is controlled. Inefficiency in this function is reflected 
in bad stock turnover, deterioration, excessive capital outlay, con- 


gestion, and several other weaknesses, which planning will over- © 


come. 
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The buying plan is guided by the prospective market, sales and 
contracts on hand, and influenced by what is known in the timber 
industry as consumption lists. 

The lists show the total of each class of timber used, and may 
be dissected, if correctly planned, to give sound basic information 
regarding material. From these lists forward supply lists are 
compiled, with a safety working margin. 

To avoid double recording, the consumption figures are also 
used for costing purposes, being the base of many cost compila- 
tions. Once the quantities are forecasted, supply is planned to 
create an even flow of material throughout the establishment over 
a period which reacts on stock turnover and financing of pur- 
chases. 

The purchase lists, in conjunction with production and con- 
sumption lists, provide means of compiling stock control records. 

Consumption schedules are also used to ascertain: 

(1) Wastage variations from standard. 

(2) Quantity assembled and turned over by various sections. 

(3) Quantity delivered by cartage department. 

(4) Quantity delivered by water. 

(5) Loss between manufactured stages and sales. 

(6) Sales activities in the various lines. 

Those interested in buying, producing and selling are kept in- 
formed of conditions by monthly consumption and production 
bulletins, extensively detailed. 


PRODUCTION 

Next in routine process comes the production phase. Sales 
also influence this phase; if sales are poor, production is affected. 
If the sales plan is maintained, forecasted production may be 
executed. 

The timber industry in general, and joinery departments, manu- 
facture the bulk of material for stock, supplying requirements 
therefrom, the remainder being detail orders at short notice. 

Provision is made systematically to meet the general bulk 
demand. 

Certain areas are reserved for manufactured stock, which is 
kept at an approximate standing figure, guided from statistics 
compiled from consumption records. 

The dressed timbers alone in this concern exceed a million super 
feet, comprised of several lines and patterns (more than 60 
trailer loads), while in the joinery department stock dowell doors 
run into thousands. Huge stocks, correctly controlled, are essen- 
tial from two viewpoints : 

1. To ensure ready supply to customers, which is reflected in 

sales reaction. 

2. To ensure economic costs, which stimulate sales reaction. 

With a minimum stock plan, short machine runs are avoided. 
Short runs mainly comprise immediate detail orders, etc., and are 
planned and executed daily to meet requirements. 


D 
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Adherence to the two stated principles ensures economy of pro-§ 


duction so far as requirements to meet sales are concerned, but we 
must consider economy in actual production operations. 

To prevent double handling in stacking and storing, measures 
are taken to assemble as much ordered material as possible during 
manufacture. 

Orders are typed with seven copies, one being sent to each sec- 
tion foreman, who, instead of stacking or racking manufactured 
timber required for orders, sets it aside to be lifted on to trucks or 
trailers by cranes. 

If the material is in course of manufacture, it is not sent to its 
usual section, to be re-handled, but is picked up at the production 
centre, where the final operation is executed. 

The works, which cover several acres, are set out with well- 
made roads passing through each main section, and second floors 
in some departments are constructed, so that the trucks may enter 
and pick up goods. 

Instead of the material being sent to one centre, as is often the 
case, and most adaptable to some trades, the goods are picked up 
as the trucks move through the various sections, entering at one 
end of the works empty, and leaving at the other end loaded and 
checked ready for delivery. Unlike several other industries, cart- 
age must be controlled and organised on a proper traffic basis in 
the well-organised timber concern. 

In the timber industry, as with many others, the only additions 
to cost after raw material has started on its production journey 
are represented by labour and expenses. Therefore, if excessive 
wastage of original material is checked, quotas and quality are 
maintained by machines, and labour costs relative to operations 
controlled, actual production must be satisfactory. 

The details are too extensive to discuss at length at this junc- 
ture. Suffice it to say that standards in output and wastage are 
compared at regular short intervals with actual production, to 
observe and check variations. 

Production in— Then, 


Log mill all costed and 


and all stock production 
sections. 


Moulding mill | presented in 
_— -_ +) os . 4 | 2 " 
Re-saws mills | checked daily (each | monthly Cost 
Stock doors dept. { machine and line). (¢ P. & L. State- 
Stock sashes dept. | ment. 

/ 


By 10 o’clock each day the preceding day’s production has been 
tested for efficiency. 

Manufacturing departments and kilns have to maintain also a 
supply of material, planned to meet the requirements of special 
sales, such as special materials for door stock, parquetry flooring, 
etc., which are controlled by stock requirement sheets. 

Then on outside jobs the standards set for special work must 
be maintained in quality, appearance and efficiency from cost and 
selling viewpoints. 
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In our parquetry flooring department, which operates a separate 
factory, and instals special floors all over Australasia, both the 
factory and installation work must be controlled. 

The factory produces material from a stock and requirement 
sheet which shows what is required to maintain stock at a fore- 
casted figure and meet the requirements of contracts. 

On outside work, installations are controlled from a standard 
viewpoint. A certain time is allowed for preparation and laying, 
which is used as a guide to control jobs. Service sections, such 
as power house, cartage and lighterage departments, must also be 
organised to work in conjunction with the production depart- 
ments. 

Delivery plans are made daily for the succeeding days, and the 
haulage fleet is increased or decreased accordingly, while the 
power house must be provided with extra fuel at the boilers to 
meet increases in loads as activities in production increase. 

The engineers’ maintenance staff has also to comply with a set 
plan to ensure safety in operations, which, if neglected, would 
make timber manufacturing operations a very dangerous occu- 
pation. 

SELLING 

Actual production, as far as making of saleable material is 
concerned, has been briefly dealt with, but it is profit-making sales 
that make it possible for industry to carry on, also, that should 
control and influence production. 

Policy and market conditions are matters which receive con- 
stant attention ; complaints and their causes are investigated, being 
a means of check on quality production. As with the other sub- 
items of this subject, one could discuss at length the points of 
sales organisation; to describe the link-up between all phases is 
the main objective. 

To control sales, statistics are compiled to show: 

per traveller 
What our sales cost us ~ per department 
per line 
The current price trend 
The current margin trend 
The current territory fluctuations 
Departmental sales statistics and 
Quantity of each line sold. 

The sales department keeps its usual records, regarding com- 
petition, prospects, etc., and between the two groups the sales 
position can be controlled and analysed. 

The forecast of sales required, and any variation therefrom, is 
quickly noted, and, if necessary, effort made to rectify same. 


FINANCING AND ADMINISTRATION 

Obtaining the raw material, producing and selling the article, 
has been treated; now we have to consider administration and 
financing, for this must be as efficient as the preceding phases. 
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In the grouping of all activities in some form to show— 


what we will do, 
what we are doing, 
what has been done, 
cost accounting plays a major part in this scene. 

“What we will do” is guided by policy and forecast, and groups 
the operations of buying, producing and selling. 

We know, with existing and prospective markets, what we must 
attain to show a profitable half-year. This is our plan basis. 
Past-period costs show us what expenses should be under certain 
conditions, and forecasts are made to meet the requirements. 
These forecasts are fixed in principle, but flexible in application, 
to allow for increase or decrease of business from month to 
month. 

Where sales and production departments may carry on without 
each other’s detailed records, administrative and financing must 
use all information available, both to forecast and execute a plan. 
When the plan is being put into operation, the administrative de- 
partment must be kept advised whether the schedules are being 
adhered to. This is the second group of activities—‘what we 
are doing.” 

Wages, material, expenses and sales are all considered, and 
presented in form, to readily reveal the position from week to 
week, and month to month, as follows: 

Under heading of Production— 

1. Daily summary of production, variations from standard. 

2. Weekly summary of production, variations from standard. 
Labour— 

3. Weekly allocation of wages, and salaries and comparison, to 

production or sales, whichever may be the controlling factor. 
Results— 

4. Monthly profit and loss account, showing earnings of each 

department. 

5. Monthly cost statement, showing actual cost and variation 

with standards and forecast. 
Current Commitments— 

7. Cost summary of each consignment to arrive. 
Variation from policy or plan— 

8. Immediate notification (as well as to departmental heads) of 

any serious departure from usual production, etc. 

9. Copy of tests and records for standards and wastage, and 

any serious variation therefrom. 
Finance— 

10. Commitments forward, and current financial position. 

All these records are compiled on cards or forms of uniform 
nature, which may be referred to readily. 

The information supplied for other phases is supplied to admin- 
istrative department also. With records of what is going on 
daily, weekly and monthly we know just how things are progress- 
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ing, and not waiting in the dark for a yearly or half-yearly profit 
and loss account to show us the position. At the end of the finan- 
cial period we must determine “what we have done.” 

The final test comes at the end of the half-year. 

The books are closed off, physical inventory taken, and actual 
department profit and loss and cost accounts taken out. The 
production plan has been executed. 

Stock is compared with inventory control. 

Elements of costs throughout departments are compared with 
forecast and previous periods. 

The whole position is reviewed, summarised and dealt with in 
a report which confirms the position as indicated by interim costs, 
records and production plan. 

Considering that the organisation employs hundreds of hands, 
in eight departments, covering twelve acres, and is wholly self- 
maintained, with a large power house, and fleet of lighters and 
motor vehicles, and service departments, it might appear that all 
this is a costly procedure, but such is not the case. The cost 
accounting recording is performed in the ordinary accounting pro- 
cedure, likewise departmental job costings, which are executed by 
machine operations. 

Records for production control and check are compiled during 
the progressive stages of ordering, invoicing and charging. When 
the system was installed all recording methods then in existence, 
if applicable to cost accounting and production, were amplified to 
suit the dual purpose, thus eliminating a separate large costing 
department, which most people would imagine would go with 
such a comprehensive system. 
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The Negotiation of Bills for Shipment Overseas 
By F. Compton JONES, A.F.1.A. 


To those members of the accountancy profession whose business 
activities embrace the handling of bills and documents for shipment 
overseas, a brief outline regarding the negotiation of such bills 
may be of interest. 

The word “negotiation” implies the purchasing or discounting 
of the bill for the shipper; when it is not so purchased at the 
time of shipment it is merely forwarded for collection. The 
difference here is that when negotiated the proceeds are available 
at once, but when sent for collection the shipper must await the 
return of proceeds from the party drawn upon. A slight increase 
in the rate of exchange premium is applicable to the latter transac- 
tion, but this is offset to some extent by a commission charge on 
collection bills made in London. 

Before actually drawing the draft, the relative invoice must be 
prepared and it is necessary carefully to note the basis of the sale, 
i.e., f.0.b., c.i.f., or c.i.f. and e. In the case of the first-mentioned 
quote, where the goods have been insured by the shipper (at 
consignee’s request since the goods are at his risk) the premium 
therefor is added to the invoice, freight also is added if paid by 
the consignor, but the exchange premium must be deducted as the 


quote gives the buyer the benefit of this item. With a c.i.f. price 


the exchange must be deducted and freight also if payable at port 
of discharge. A c.i.f. and e. price is firm and not subject to these 
adjustments, unless the freight is payable by the consignee, in 
which case allowance therefor is made. 

After each item comprising the shipment has been charged, 
extended and duly totalled on the invoice and the necessary 
adjustments as noted above made, the draft must be drawn in 





accordance therewith and in accordance also with the arranged | 


contract as regards its currency, e.g., “at sight” or “at 30 days 
sight,’’ etc. The draft must be drawn regularly as regards date, 
amount in words and figures, style of drawee, and care taken that 
the authorised signatures are appended on behalf of the drawer, 
as the negotiating bank looks to its own customer (the drawer) 
for recourse in the event of dishonour and it is most necessary 


that the parties signing the bill have the power to bind their 9 


principals. The appropriate duty stamp must be impressed (except 
in the case of drafts at sight where a 2d. adhesive duty stamp 
may be used) within fourteen days of the making of the bill, upon 
an ad valorem basis calculated in Australian currency. In Victoria, 
the rate is 6d. for each £25 or part thereof up to £100 and 1/- for 
each £50 or part thereafter. Drafts drawn on a party in London 
are usually made out in duplicate and it may be noted here that the 
First of Exchange only need be duty-stamped. 

The documents usually accompanying a bill of exchange are: 
invoice, certificate of origin, bill of lading and insurance policy. 
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Other attachments not infrequently found are statements, credit 
notes, certificates of quality and specifications. 

We will now touch upon the main points of the principal 
documents. 

The important question of the basis of the price quoted has 
already been briefly dealt with; other points with regard to the 
invoice are to note that the name of the consignee is correctly 
shown, that the marks on the cases and/or packages are detailed, 
that the prices are extended for each item and the whole correctly 
totalled. The name of the carrying vessel and the extent of the 
voyage (e.g., Melbourne to London) must also be noted. Invoices 
are frequently, but not always, signed by the shipper. 

The points in regard to the certificate of origin are not so 
numerous. This document must be dated and, being a personal 
declaration by the party signing, must not be signed in an 
official capacity such as “For the A.B. Co. Ltd.—C.D., Director.” 
The markings on the cases must agree with the invoice as must also 
the name of the vessel and voyage. 

Passing on to the bill of lading, there are several points worthy 
of close attention. As it is with this document that the goods are 
cleared by the consignee, it is essential that the markings on the 
merchandise be visibly and faithfully recorded. The extent of 
the voyage is apparent and the bill should contain the words 
“shipped” and/or “on board,” the “Received for shipment” bill 
of lading not being encouraged by negotiating banks. It is 
necessary to note the number of copies which have been signed by 
the commander and/or the ship’s agent, and every signed copy 
must accompany the draft. A bill of lading being a negotiable 
instrument at law and thereby conferring upon the holder a valid 
title to the goods represented therein, it is essential to see that 
the last endorsement is in blank or else to the order of the 
negotiating bank. The best and most usual course is for the 
bill to be made out in the name of the shipper, the goods to be 
deliverable to “order” and the shipper’s endorsement to appear in 
blank on the reverse side. 

Even where the bill of lading states “Freight payable at port 
of shipment” it is advisable to obtain the words “Freight pre- 
paid” on the document and the copies must be stamped in accord- 
ance with the Stamp Act. Assuming that one is familiar with the 
usual form of bill of lading, extraneous clauses must be examined 
with care and their effect on the goods or voyage noted. 

As it is essential before negotiation of the relative draft that 
the goods be covered by insurance against marine risks, an 
insurance policy usually accompanies the other documents. Occa- 
sionally the goods are covered by other special arrangements; 
butter, for instance, is usually covered locally under open policy, 
and other commodities may be insured by the consignee, though 
frequently evidence of such cover is tendered. The insurance 
policy must be carefully checked as to the markings on the cases 
to verify that the identical goods are covered, the vessel and voyage 
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not be covered by the policy unless especially mentioned therein. 
It is necessary to note that all bills of lading and insurance 
policies are duly signed. 

The draft correctly made out and the shipping documents in 
good order, the accountant tenders his bill to the bank for negotia- 
tion on behalf of his principal. 

After closely examining the papers and agreeing to negotiate 
the bill, the bank credits its customer’s account with the face 
amount of the draft, plus the appropriate rate of exchange. 


Assuming the bill is drawn on a party in London at sight and @ 


forwarded by ordinary sea-borne mail, the premium in his favour 
is at the rate of £124/13/9%, if at 30 days’ sight £124/7/6%, 
60 days’ sight £124/2/6%, 90 days’ sight £123/17/6%. The rate 
is better by 2/6% when the through air mail is used. 

The reason why the exchange premium gets less as the currency 
extends is that the negotiating bank has to await a longer period 
before the bill matures and thus receives settlement in London, 


and the reason why the premium is greater when the through air § 
mail is, at the drawer’s request, utilised, is that the bill arrives in J 


London about a fortnight earlier and thus is due that time sooner. 

The procedure with regard to drafts drawn in sterling upon 
countries other than Great Britain is similar to that outlined above, 
except that the drafts are usually drawn in a set of three, although 
only accompanied by a set of documents in duplicate. The exchange 
premium is based on the Australia-London rate, but a slight 
reduction is made to compensate the bank for the additional time 
required for the proceeds to arrive in London from the bank’s 
agents at the place where the draft is paid. 

No remarks have been made in reference to bills drawn under 
letter of credit, but the procedure is similar to that abovementioned. 
Such bills are usually “Without recourse to drawer” and great 


care must be exercised on the part of the negotiating bank to see J 


that all documents called for by the terms of the credit are 
attached to the draft and strictly in order. 





A Valuation of Goodwill 
By M. F. BEeEvor, F.1.c.a. 


FEB, § 





must agree with the invoice and bill of lading and care be taken to §J 
obtain every signed copy of the policy. The chief importance of] 
noting any extraneous clauses in the bill of lading lies in the 
fact that since they do not appear in the usual form, they may/ 
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[Considerable interest was displayed in the paper, delivered by is 


Mr. S. Russell Booth to the Australasian Congress on Accounting, @ 
on the subject of “The Resumption of Privately Owned Public BS 
Utilities by Public Bodies, with Special Reference to Questions of & 
Goodwill, Maintainable Income and Depreciation.” The paper® 
related mainly to a specific instance of such a resumption, in & 
which the author had been concerned, and thus possessed a merit, © 
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peculiar in papers on accounting subjects, of being an exemplifica- 
tion of the working-out of a complex practical problem. 

In this article, dealing particularly with the process of valua- 
tion of goodwill, in circumstances somewhat similar to those 
described by Mr. Booth, Colonel Beevor also presents actual 
experience, which our readers will, we think, welcome as a valu- 
able supplement to Mr. Booth’s paper. Colonel Beevor’s report 
is included in the paper with the permission of the S.A. Marine 
Department.—Ed., “A.A.” | 


In 1913 the South Australian legislature passed an Act enabling 
the Crown to acquire, compulsorily, the wharves at Port Adelaide 
and such other contiguous properties as the Crown chose to 
acquire, but not necessarily the whole of the properties owned by 
the wharf-owning companies. 

The Act provided that the amount of compensation payable 
should be settled by arbitration, and in fixing that amount regard 
should be had to certain damages sustained and interests taken 
over, including “damage, if any, to be sustained by such person 
by reason of the loss of his goodwill in the business carried on by 
him on the property.” 

The harbour of Port Adelaide is built on an arm of the sea, 
known as the Port River. The river has been deepened and 
straightened by dredging, and vessels of large tonnage can use 
the harbour and its facilities quite well, but their entrance and 
egress is usually dependent on tidal high-water. The older 
wharves in the Port are fully six miles by water from the sea 
entrance, the later wharves being constructed, naturally, on the 
seaward end of the Port. 

This distance from the entrance, and the dependence on tides, 
precluded the mail steamers from using the Port, as they were 
tied to a schedule time with but little margin. They lay in the 
roadstead and were served by launches and lighters for moving 
passengers and cargo. This state of affairs led to the State 
Government constructing, at the entrance to the river, an outer 
harbour, capable of berthing as large ships—and warships—as 
came to these shores. The new harbour consisted of a solidly built 
wharf, capable of berthing a number of ocean-going vessels at 
the one time. It is over 2,400 feet in length. The wharf is pro- 
tected by a retaining wall, and a breakwater against the prevailing 
winds. It was opened for business in 1908. 

The two harbours now became known as the Inner and the 
Outer. Except for certain unimportant and specialty wharves, 
the wharfage accommodation of the Inner Harbour was all on 
the landward side of the Port River, which runs parallel to the 
coast of St. Vincent’s Gulf, forming the LeFevre’s Peninsula. 
There was one exception, however, a new wharf on the Peninsula 
side of the river, opposite to the later ones built towards the river 
entrance. This, the Birkenhead Wharf, was a very material 
distance by road and rail from Jervois Bridge. This is the only 
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traffic bridge over the river, and is near to the Old Port, in the 
upper reaches of the river. 

It is this new wharf which we have under consideration, and 
the foregoing details are necessary to convey a mental picture 
of the problem set in calculating the goodwill accruing to the 
business of the owners of this wharf. It may be added that in 
1913 there was little industrial work conducted on the LeFevre 
Peninsula side. Such as there was, chiefly had their own wharves 
and they did not seek public custom. 

The Birkenhead Wharf Company was formed in August, 1907, 
the wharf, sidings, sheds, etc., completed and opened for business 
in 1910. 

The Company had lodged its claim for compensation, and the 
Government had submitted a figure at which it was prepared to 
settle. Mutual agreement not having been achieved, a nearby date 
was set for the arbitration proceedings. 

I had been retained on the Government side to act as their 
accountant in the proceedings, and the Company having included 
in their claim a very large figure for goodwill, I was asked to 
make an independent calculation of its value as at the date of 
transfer of the business. 

Mr. R. G. Peake, the accountant to the South Australian 
Harbours Board at the time, had made an exhaustive examination 
of the accounts of the Company, and furnished me with detailed 
figures of revenue and expenditure for the years the Company 
had been operating. These figures themselves were agreed, but 
there was not complete concurrence as to the incidence of some of 
them. I found myself fully in accord with Mr. Peake’s alloca- 
tions. Summarized, his figures were as follow: 

1910 191] 1912 1913 1914 1915 1916 
Revenue .. £1,665 3,608 10,413 11,927 9,145 6,333 9,283 
Expenditure 1,707 3,147 5,129 8,551 8171 6,180 7,961 

Armed with these figures, a number of years’ knowledge of Port 
Adelaide, the same of a wharf-owner’s business, and some know- 
ledge of wharf construction, I was enabled to attempt the task 
set me, and the following is my report: 

EsTIMATION OF THE VALUE OF GOODWILL OF THE WHARF 
BUSINESS OF THE BIRKENHEAD WHARF COMPANY LIMITED, 
AS ON JANUARY 1, 1917 
Based on Annual Profit and Loss Accounts as per Statement 
prepared by Mr. Peake 


(1) The period of the Company’s operations being very | 


limited, being no more than five effective years, and three of 


those years being very disturbed, no experience more or less § 


consistent is disclosed forming a recent “bloc” of years from § 


which an average may be struck. 


(2) The best possible that may be done, therefore, is to select | 


the two most profitable years and utilise the average they disclose. | 


The years 1912 and 1913 are therefore selected. 
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(3) These years, with adjustments, show: 


SOR ae eee 


d 1912—INCOME 

re i Item As per Accounts Credited 

le ie Whrnringe (mat) nn oc sc oe ne oe oe oe hh “4 . : £9,540 13 7 
in Sales of water .. . 10 7 0 
re Dividends (Port Adelaide Dredging Co. ) 962 10 4 


£5,750 worth of shares in Company. 








-S Allow 63% thereon .. .. .. .. .. 373 15 0 
/, £10,413 10 7 
3S ————- -—-- 

Total Income allowable to the business .. .. .. £9,924 15 7 
1€ a, 
: 1912—EXPENDITURE 
€ 

Item As per Accounts Charged 

ir Charges A/c (wages, lighting, etc.) .. £1,380 10 2 £1,380 10 2 
d Rent (P.A. Corporation, 1911 and 
, 1912) . iad a eee ger ine 539 6 8 349 5 10 
cy) Rent (S.A. Railways) a Be ree 100 100 
yf Rates (Port Adel. Corporation) nee 468 9 2 468 9 2 

Rates (water) .. eer? wad a 6 f 32 8 1 

Taxes, Federal Rec rrt | ee Te sc 315 17 8 315 17 8 
in pO ee eee eee 83 6 2 83 6 2 
n ND é4- hc ou’ san es Siew ee 155 13 4 155 13 4 
d Sets. Tee OR 4. << xe te ss 389 15 6 389 15 6 
vy Cartage and carriage .. .. .. .. .. 188 16 8 188 16 8 
t a See ee 1,088 19 10 
‘= Directors’ fees .. .. .. 1. cs ce 262 10 0 
yt Secretary's emlary .. .. 2. sc ce oe 150 0 0 
4- Working expenses .. .. .. .. .. .... 7219 2 7219 2 
6 £5,129 12 5 
33 
61 Total outgo chargeable to the business .. .. .. .. £4,527 1 7 
n Total income as above .. .. .. £9,924 15 7 
‘i Total outgo as above .. .. .. 4,527 1 7 

Net profit for year 1912 .. .. £5,397 14 0 


1913—INCOME 


Item As per Accounts Credited 
Wharfage (net) .. .. .. .. .. .. £11,166 14 7 £11,166 14 7 
eS Saree 15 4 0 15 4 0 
~y | Dividends (Port Adelaide Dredging 
co Co.) ear On ae 718 15 0 
1 9 “eae 373 15 0 
$5 Semiry Wecewts .. 5. 2. cc ne ow ee 26 15 11 26 15 11 





m 
£11,927 9 6 





ct 
Total income allowable to 





the business .. .. .. £11,582 9 6 
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1913—EXPENDITURE 





Item As per Accounts Charged 
Charges A/c (wages, ning, my £1,446 5 10 £1,446 5 10 
Rent (P.A. Corporation) .. .. : a 5 10 349 5 10 
Rent (S.A. Railways) .. .. .. .. 0 0 1 0 0 
Rates (P.A. ~ ageenane > aie MS -ES 1.157 8 8 1,157 8 8 
Rates (water) .. os 2 tu 2 29 13 2 
Taxes, Federal Land .. 319 16 0 319 16 0 
Taxes, State Land .. “= 83 6 8 83 6 8 
Taxes, ee eae 238 7 0 
Maintenance .. .. .. .. .. a 3 2 am 3 2 
Shunting, loss on .. .. 329 2 9 329 2 9 
Cartage and carriage .. 2,305 14 11 2,305 14 11 
I ia ig Sag oe Sin ieee aE os ee 1,643 17 6 
BOURNE BOGE oc cc oc ss>00- 0% 2 262 10 0 
ee re 150 0 0 
Po 6 0 0 6 00 

£8,551 11 6 
Total outgo chargeable to the business £7,900 14 6 


Total income as above .. .. .. £11,582 9 6 


Total outgo as above .. .. 7,900 14 6 

Net profit for year 1913 .. .. £3,681 15 0 
Net Profit as above for year 1912 .. £5,397 14 0 
Net Profit as above for year 1913 3,681 15 0 
ee le I I gs ass as: Ke 0% 0s .. £9,079 9 0 


AVERAGE for years 1912 and 1913 .. .. £4,539 14 6 


Replacement of Wasting Assets: 


(a) While the average net profit for the two years is shown | 


FEB, | 


a 


in the preceding paragraph as £4,539/14/6, this is not the © 


true profit, 


as no deduction has been made for the 
provision of a sinking fund to replace in due time 


structural assets when their effective life is over and © 


they need to be replaced. 
As the effective life of a wharf structure may be taken 


(b) 


construction would probably be sufficient. 


(c) 


overlooked 


(d) 


It is right to expect that a certain amount of redredging 
will be required periodically to maintain the original 
depth, as silting up is a natural sequence to excavation. 
I have made no deduction for this undoubted charge & 
against annual income, but its incidence should not be & 


Metal roadways, water service and lighting, I exclude fi 
from the necessity of providing sinking fund for replace- 


as in the vicinity of 35 years, sheds and buildings rather 
more, and railways considerably less, and as the wharf 
structure would represent the bulk of the capital outlay, § 
a sinking fund of one and one-half per cent. on the cost of 
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ment, as they can be kept up by repairs, though after 
about 20 years or thereabouts water-piping needs to be 
replaced by new pipes. 

(e) Reclamations, railways to Glanville, and sidings at Glan- 
ville Station, I have excluded from my estimate of 
annual sinking fund necessary, as in the first place only 
a portion of these constructions would require periodic 
renewal, and no data are before me to enable me to dissect 
the cost of construction. 


(5) Increasing Productivity of Business——Allowance should be 
made to the vendor for enhanced profit in future years from 
increasing business, to the extent that the vendor has so influenced 
that enhancement, but not for that which is due to the purchaser’s 
influence on the business he has acquired. In the case under 
consideration credit should, in my opinion, be given to the vendor 
for growth of the business raised, but not to a very large extent. 
This credit, I consider, is limited by the wharf’s unfavourable 
situation in regard to road and rail traffic and other facilities; its 
road distance from the bulk of the other businesses, and stores, 
at Port Adelaide. As against this disadvantage may be set the 
advantage of being favourably situated for the custom of such 
industries and businesses as are on the same side of the river. 
On the whole, I am of opinion that the disadvantages outweigh the 
advantages. 

(6) Increasing Costs——Another factor to be allowed for in this 
case is the enhancement, since the inception of the business, of 
all costs. Since 1912, when the business appears to have been well 
launched and securing custom, the cost of salaries, wages, and 
materials have all increased considerably. Other items of charge 
against profits which show in later years an increase over the 
average for 1912 and 1913 are rates and taxes. These are in the 
control of neither vendor nor purchaser, but the increase must be 
considered in the estimation of future maintainable profits. While 
these factors are not to the blame of the vendor, it means that 
the business, though making a profit in 1912 and 1913, could not 
maintain that profit in 1917 and since, unless the volume of trade 
be much increased, or a considerably higher tariff be charged on an 
equivalent volume of trade. The existing circumstances being 
such, it follows also that the business, though making a profit 
prior to the date of sale, is not entitled to payment for goodwill on 
sale unless there passes with the business an inherent quality (or 
other equivalent circumstances) which will enable profits to con- 
tinue to accrue after it is sold. And further, those profits continu- 
ing to accrue must reach the standard of super or excess profits. 

(7) Considering paragraphs 5 and 6 together, it will, I think, 
be distinctly in favour of the vendor to allow the possible increase 
of business as a “set off” to the known increase in cost of labour 
and material. 

(8) As it is an accepted principle that capital is of itself entitled 
to its own wage or hire, it follows that a business is not worth 
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purchasing unless it can produce higher profit than the average 





wage of the capital invested therein. If the business can so produce 


a higher profit, then it is worth the paying of a premium by a @ 
purchaser to secure it. The value of that premium is that which 


goes by the name of goodwill. 


In the case under consideration, the average net profit for the @ 


two best showing years appears as: 


£4,539 14 6 


The loan, or temporary, capital employed in 
the business would appear to have already 
carried its charge to the debit of Profit and 
Loss Account. 

The fixed capital invested in the business is 
taken at £50,000, and the charge thereon at 





OS ae ee em 
Annual super or excess profit as per 
foregoing figures .. .. .. .. £2,039 14 6 
A charge on the profits for provision for a sink- 
ing fund to replace wasting capital assets not 
having been made such must be deducted 
from the last mentioned figure, which charge 
is calculated as accumulating at 4% per 
annum, for: 
Wharf Structure— 
Construction value, £24,500, 
annual charge, 35 years .. £332 12 105 
Sheds— 
Construction value, £11,996, 
annual charge, 50 years .. 7811 6 
Rail Sidings— 
Construction value, £4,766, 
annual charge, 20 years .. 160 1 14 
Dredging— 
Cost, £14,262, (not 
annual charge .... .. included ) 
Total annual charge to provide sinking fund .. 571 5 6 
Net annual super or excess profit on which value 
of goodwill may be based .. .. .. .. .. .. £1,468 9 of 


(9) The number of years’ purchase of the annual maintainable 
future super-profits needs careful consideration. Both Leake 2 
Dicksee, in their treatises on the subject of goodwill, arrive from 
different standpoints at 10 years as a general maximum. Dicksee § 
The 
question thus arises: “Had the vendor Company any ee af 
or quasi-monopoly ?” Any claim to such can only be limited, f 


gives 10 years as — not too much for a quasi-monopoly. 
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while the vendor’s was the only wharf on its side of the river, 
in the Inner Harbour, capable of berthing large vessels, it was by 
no means the only wharf in the Inner Harbour capable of so doing. 
Allowing, however, a certain, but small element of monopoly, and 
an amount of favourable location as regards harbour entrance, 
credit of 8 years may be given, as the fullest possible claim under 
this head. 

The element of compulsory purchase must also be taken into 
consideration. In this case we have a compulsory purchase made 
early in the life of the business. The owners’ capital had been 
sunk therein for between four and five years prior to the period 
of full earning capacity, and this factor, combined with the soon 
following compulsory purchase, which precluded the Company 
having a chance of a lengthy run of possible profit (or otherwise, 
for profits commensurate to capital may not have been made) 
might be allowed to give a credit of a further 34 years purchase. 
I therefore allow a total of 114 years purchase. 

(10) At the end of paragraph 8 above I have arrived at a 
figure as being the net annual super profit on which may be based 
the vendor’s claim to compensation for the goodwill of the business 
sold. This figure is: 


£1,468 9 0 





114 years purchase of this... .. .. ...... 16887 3 6 


Dicksee, on page 72 of his book, Goodwill and 
its Treatment in Accounts, states, referring 
to a compulsory purchase: “The usual 
practice in these cases is to arrive at a 
valuation of what the goodwill would be 
under normal circumstances, and to add to 
that amount a sum equal to 10 per cent. of 
such valuation, as further consideration in 
respect of a compulsory purchase.” 

I have no reason to disagree with that sugges- 
tion, and therefore add 10% to the last 
mentioned figure above .. .. .. .. .. .. 1688 14 4 


Gross amount of compensation at end of 114 

a ee le errs le 

(11) The next consideration is that of the value of the goodwill 
to the purchaser, who will only reap the benefit of the business 
over a term of years after purchase. The vendor, on the other 
hand, receives a lump sum of cash on sale of the business. It is 
equitable therefore that the gross total arrived at should be dis- 
counted by the vendor. That total was arrived at in paragraph 10 
above as being £18,575/17/10, which, discounted at 5% to present 
value, is £13,867/1/6, which sum I estimate to be the amount which 
may be paid to the Birkenhead Wharf Co. Ltd. as compensation 
for goodwill of the business purchased from it as on January 1 
1917. 














THE AUSTRALIAN ACCOUNTANT 


The Law of Contract 


By F. F. CLausen 
Deputy Commonwealth Crown Solicitor 


(A Lecture delivered to the Federal Institute of Accountants’ 
Students’ Society, Melbourne) 


A contract is defined in Halsbury’s Laws of England, 2nd & 


Edition, Volume 7, as: 


“A contract is an agreement made between two or more persons which is 9 


intended to be enforceable at law, and is constituted by the acceptance by 
one party of an offer made to him by the other party to do or to abstain 
from doing some act. The offer and acceptance may either be express 
or inferred by implication from the conduct of the parties. 
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“An offer when accepted is called a promise, and the term contract § 


denotes the legal obligation which is thereby created, on the one part to 
perform the promise and on the other to accept performance of it. Where 
the contract consists of mutual promises there is an obligation on each party 
to perform his own promise and to accept performance of the other’s promise, 


“The party by whom an accepted offer is made is called the promisor, and 


the party by whom it is accepted is called the promisee. 

“A void contract is one which has no legal effect. A voidable contract 
is one which may be either affirmed or repudiated at the option of one of 
the parties, but not of the other. A contract which is perfectly valid may 
7” be ee owing to some rule of law which renders it incapable 
of proof.” 


Contracts are divided into three classes, namely, Contracts of & 


Record, Contracts under Seal and Simple Contracts. 
The term “Contracts of Record” applies to judgments and recog- 


nisances which are enrolled in a record of the proceedings of a 
Court of Record and in law imply debt. The obligation under such § 


a contract arises from the entry on the record and does not depend 


upon any agreement between the parties. 
Contracts under Seal derive their validity from their form alone 


BS 


. . ° . : . ~ A 
and are binding even without consideration, whereas Simple Con- & 
tracts, whether oral or in writing, are invalid unless there is a § 


valuable consideration for the promise. 

Simple Contracts include all contracts which are not Contracts 
of Record or Contracts under Seal. Simple Contracts may be 
expressed either orally or in writing or partly in the one way or 
partly in the other, or they may be wholly or partly implied. 


Parties 

It is very important to consider the manner of entering into a 
contract. The parties to the contract may be individuals or associa- 
tions, unincorporated or incorporated, and companies. There is 
a rule of law that a person cannot contract with himself. For 
instance, a person who is a partner in a firm may not make a 
contract with the firm because that would be a contract with him- 
self. But there is no limitation on the number of persons who 
may join in making or accepting a promise. Thus, where several 
persons join in making a promise, each of them is liable for the 
performance of the whole promise, but if one of them is sued 
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alone on the promise he has a right to insist on the others being 
joined with him. 

A promise is called a joint and several promise where several 
persons join in making a promise to the same person, and at the 
same time each of them makes the same promise separately to the 
same promisee. At the same time each of the promisors incurs 
both a joint and a several liability. All or any of the promisors 
may be sued at the option of the promisee in respect of a joint and 
several liability and separate actions may be brought against each, 
and in the event of the death of any of them the personal repre- 
sentatives of the deceased are liable jointly and severally with the 
survivors. 

Capacity 

In connection with contracts entered into with companies, it is 
worth noting that the powers of a company are set out in its articles 
of association and are limited to certain objectives, and sometimes 
a contract to which a company is a party has been held to be void 
because the company has exceeded its powers in entering into 
such a contract. It is often a wise precaution, therefore, in pro- 
posed contracts with a company involving large sums of money 
and large interests to see that the company has power to enter into 
the contract. 


Committee 
With regard to unincorporated associations, such as clubs, etc., 


there are various rules, but it is unnecessary to endeavour to go 
into detail. Suffice it to say that contracts with unincorporated 
bodies are generally executed by members of the committee or 
by a person authorized by the club, and it would be expected that 
the person executing the contract on behalf of such association 
would have the authority of the committee to sign or execute a 
contract on its behalf. 

Generally speaking, any person is capable of entering into a 
contract, but there are certain limitations, such as in the cases of 
infants and lunatics. 

Offer and Acceptance 

In order to constitute a contract, there must be an offer made 
by one person to another and an acceptance of that offer by the 
person to whom it is made. Such an offer may be expressed or 
implied from the conduct of a party and may be oral or in writing, 
but it is necessary that the offer should be communicated to the 
other party in order that the acceptance thereof may constitute a 
contract. An offer remains open, that is to say, it can be accepted 
during the time (if any) expressly or impliedly mentioned in the 
offer, or, if no time is mentioned, during a reasonable time there- 
after, having regard to the nature and circumstances of the offer, 
provided that it is not in the meantime revoked. A person who 
has made an offer to another may before acceptance of the offer 
revoke it, or of course it may be determined by the lapse of time 
during which it has remained open. It would also lapse by reason 
of the death or insanity of the person who made the offer, before 
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it was accepted, if it is a fact that the fact of death or insanity 
comes to the knowledge of the person to whom it was made before 
he has accepted it. 

An acceptance means the assent of the person to whom an offer 
is made signified in the mode required in the terms of the offer 
and where no particular method of acceptance is stipulated the J 
offer can be accepted in such manner as may be implied by the 
nature of the offer; for instance, an offer may be accepted by the § 
other party doing some act which he is requested by the terms of 
the offer to do, or by his accepting some act which the person @ 
making the offer has offered to do in return for his promise. It is § 
necessary that the person accepting an offer should notify his 
acceptance to the person making it except where it is made in 
consideration of some act to be done by the person to whom it is 
made. 

It is found in the majority of cases of disputes arising 
upon contracts that such contracts have been reduced to writing § 
in some shape or form—either a formal contract has been drawn & 
up or there has been an offer in writing or an acceptance or pur- § 
ported acceptance in writing, as the case may be, or documents 
have been exchanged which one of the parties claims constitutes 
a contract—and it very frequently happens in the course of pro- 
tracted negotiations in business matters that what appears to be 
an offer originally made is so changed and altered as a result of 
discussions with the other side that eventually wher an acceptance 
is given by the other party of the proposals on the part of the 
promisor, the terms and conditions have become confused. It is 
most important, therefore, that offer or acceptance should be 
reduced to straightforward terms to prevent doubts and confusion 
arising after the contract has been executed, because there is § 
another point with which all of you may not be familiar; that is, 
that once a contract is executed it must be interpreted according 
to the meaning of the words used in the contract. It is only in 
special cases that extrinsic evidence can be called in to show that 
the contract does not mean what it purports to state. 


Consent 
The parties to a contract must understand and be certain that 
they are assenting to the same language in the same sense. They 
must have the same intention, and this intention must be declared 
in the contract. If there is no evidence as to the intention of the 
parties, there can be no contract, and, similarly, if it appears that 
they were negotiating or contracting with regard to different things 
or in contemplation of diverse terms, there is an absence of the 
essential mutuality and consequently no contract. Where the 
parties contract with reference to a subject-matter which has ceased 
to exist there is no contract. 
Duress 
A contract which has been executed by reason of duress exer- 
cised by one party over the other is voidable, that is to say, at 
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the option of the party who has been compelled to sign it he may 
take action to have it declared void, but if he voluntarily acts upon 
it it will become binding on him. 

Duress is understood in the law of contract to mean when a 
person either suffers some personal injury or he fears some personal 
physical injury. 

Somewhat allied to duress is the case of undue influence, where 
some person exercises his power over another person to make him 
enter into a contract. 

Under the Statute of Frauds certain contracts, in order to be 
enforceable, must be in writing and must be signed by the party 
to be charged or by some person lawfully authorised by him to 
sign. The provisions of the Statute of Frauds are, in Victoria, 
incorporated in the Instruments Act 1928. They are: 

(i) A contract by an executor or administrator whereby he 
incurs a personal liability to discharge a debt or obligation 
of the testator or intestate ; 

(ii) A contract to become liable for the debt, default, or mis- 
carriage of another person; 

(iii) A contract made upon consideration of marriage ; 
(iv) A contract for the sale or other disposition of land or any 
interest in land; 

(v) A contract which is not to be performed within one year 
from the making thereof. 


Consideration 

Valuable consideration is necessary for the validity of a Simple 
Contract, and a promise (whether verbal or in writing) which is 
not under seal and is made without valuable consideration is not 
acontract. Valuable consideration has been defined as some right, 
interest, profit or benefit accruing to the one party, or some for- 
bearance, detriment, loss or responsibility given, suffered, or under- 
taken by the other at his request. It is not necessary that the 
promisor should benefit by the consideration. It is sufficient that 
the promisee does some act from which a third person benefits, 
and which he would not have done but for the promise. The con- 
sideration must, as the technical phrase is, move from the promisee. 
That is to say, it must be his act, forbearance, or promise and it 
must be given by him as an equivalent for the promise made by 
the other party to the contract. 

In the case of marriage, the promise by each to marry is suffi- 
cient valuable consideration for the promise by the other. 


Void and Illegal Contracts 
There are some contracts which, although from the point of 
view of form and execution are in order, cannot be enforced by 
law. Then some contracts are expressly prohibited by statute, and 
some are prohibited as being contrary to public policy. Contracts 
which are void, although not actually unlawful, are gaming and 
wagering contracts. 
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An illegal contract is in a different class from that of a void 
contract. It is a contract which purports to carry out some act 
which- is illegal in its nature and it would be impossible to recover 
on a contract of such a kind, as, for instance, if a person made a 
contract with another person to murder a third person, that con- 
tract would be illegal, and if money had passed it could not be 
recovered by the party who had paid it. 


Modification of Contracts 

It sometimes happens that, after a contract has been in opera- 
tion for some time, either or both of the parties desire that the terms 
thereof should be varied in some way. This can be done if both 
parties consent, either by mutually agreeing to cancel the contract 
and entering into a new contract, or it may be done—as very often 
is the practice—by a supplemental contract embodying the terms 
of the variation. 





Termination of Contracts 

It is usual for parties who contract to provide expressly that 
the contract shall be determinable and the mode of determination— 
either by notice, at the option of either party or non-performance 
or breach of a term of a contract or the happening of a particular 
event. 

Of course there is nothing to prevent the parties who contract 
mutually determining upon cancellation or rescission of the con- 
tract but in such a case a contract cannot be revived without fresh 
negotiations. 

Discharge of Contract 

A contract may be discharged by agreement as just mentioned 
or by performance of the terms thereof. In certain cases the 
promisor is excused from performing the promise, and it may 
also be discharged by breach. 

The excuses for non-performance are varied: an example is 
impossibility of performance, but, generally speaking, it must be a 
physical or legal impossibility, not merely a matter of impossibility 
for the promisor to carry out. 

Another example is that of the case of a contract for personal 
services to be performed by the promisor himself and the contract 
must be construed as being subject to an implied condition that 
if the promisor dies or becomes physically unfit to perform the 
contract without any default on his part he is excused from per- 
formance. 

When personal considerations are the foundation of a contract, 
such as master and agent or master and servant, the death of either 
party puts an end to the relation and the contract is discharged 
unless there is a stipulation, either express or implied, to the 
contrary. Sometimes, as happens in war-time, the performance 
of a contract is rendered impossible by legislation. 

In the case of the bankruptcy of a party to a contract, the con- 
tract is, as a rule, not discharged. The property of a bankrupt, 
including the benefit of his contracts, if any, vests in the trustee 
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of his bankrupt estate, who thereupon is entitled to perform such 
contracts, except those of a nature requiring the personal service 
of the bankrupt, for the benefit of the bankrupt’s estate. 

A trustee may disclaim unprofitable contracts, and any person 
who considers that he has suffered damage by reason of the dis- 
claimer is entitled to lodge a proof of debt with the trustee for 
the amount of his claim. 

Breach 

There may be what is known as a breach of contract by one of 
the parties which entitles the other party to treat the contract as 
at an end, but there must be a refusal to perform something which 
goes to the root of the contract. A breach such as a failure to 
perform the contract without sufficient excuse gives the other 
party a right of action for damages, or in certain cases where 
damages would be not sufficient remedy a court on application may 
grant a decree for specific performance, or in some cases an 
injunction may be obtained to restrain the breach of the contract. 

A right of action for breach of contract, if not exercised in a 
certain time, is barred by the Statutes of Limitation, which are now 
incorporated in the Supreme Court Acts of Victoria. Normally, 
a Simple Contract cannot be sued upon after a lapse of six years 
and a Contract under Seal after a period of fifteen years from the 
making thereof. That is, if nothing has been done in the mean- 
time, but the liability of the debtor may be renewed by written 
acknowledgment of debt or by part payment, the effect of which 
is to take the case out of the operation of the statute. The death 
of any of the parties to a contract does not, as a general rule, affect 
any right of action that may accrue for breach of contract. The 
executors, except in the case of contracts for personal services 
already mentioned, are liable to carry on the contract into which 
the deceased person entered. 

An assignment of contract takes place when the liability imposed 
on the parties or the rights acquired under the contract are trans- 
ferred to a person who is not a party to the original contract. Such 
assignment may be made either by act of the parties or by opera- 
tion of law. But, as a general rule, the party to a contract cannot 
assign his liability without the other party’s consent. An assign- 
ment by operation of law occurs when, for example, one of the 
parties dies or becomes bankrupt. 

The expression “novation” refers to an assignment by which, 
with the consent of all the parties, a new contract is substituted 
for an existing contract, and usually, although not necessarily, 
another person becomes a party to the new contract and some 
person who is a party to the old contract is discharged from further 
liability. 

Interpretation of Contracts 

As I mentioned earlier, the words of a contract are interpreted 
in their ordinary and natural meaning and whether or not such 
interpretation gives effect to the meaning of the parties. The 
parties are bound by what they say in the instrument, and as a 
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general rule evidence will not be admitted to show that the language 
used was intended to be used in any other way than in its ordinary 
meaning. There are exceptions where certain words are used 
in a technical sense and not in their ordinary sense and the court 
will construe them in a technical sense. There is a rule of law that, 
when a contract has been reduced to writing parol evidence is not 
allowable for the purposes of showing that the written document 
interpreted in accordance with the ordinary rules of construction 


does not express the true intention of the parties; in other words, @ 
it is a rule of law that parol evidence is not permissible either to Fy 
add to or vary the construction and cannot be controlled by previous © 
negotiations nor by subsequent declarations or conduct of the & 
parties. But parol evidence is admissible to identify parties or & 


property named in or described in an agreement; to identify docu- 
ments referred to therein; in the case of a contract made by an 
agent in his own name to prove who the principal was; also to 
prove the true date of the execution of a written agreement, 


although it purports to be executed at some other date, or where i 
two documents appear to have been executed on a certain date to § 


show in what order they were executed. 

Acts of Parliament make special provision for various classes 
of contract and it is necessary to make a separate study of such 
Acts and their effect upon particular contracts. 


The Answering of Auditing Questions 
By O. R. MacDona cp, A.1.c.A. 


The results of the examination in auditing subjects, when 


announced, usually cause more disappointment than those of & 


other papers. Students can often form a fair estimate of what 


their efforts in the bookkeeping and law papers are worth; the 4 


announcement of the results frequently confirms their hopes or 


fears. With the auditing paper, it is a common event for the § 
examiner’s opinion of the merit of the answers to differ consider- 


ably from that of the candidate. 

The principal reason for this is that many students have had 
little or no practical experience in auditing. Therefore, they fail 
to appreciate the importance of the subject, and find a difficulty 
in answering the questions from the viewpoint of an auditor, as 
distinct from that of an accountant or bookkeeper. 

The writer has often heard students express the view that 
auditing is “the theory of accounts’—a definition that is not 
sufficiently comprehensive. Complaints are sometimes made, that 
questions in the bookkeeping and accounting papers which do not 
call for the working out of a problem are “auditing” questions, 
and should not be given in these papers. This attitude of mind 
demonstrates clearly that these students have misconceived the 
nature of an auditing paper. A question, worded in almost 
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identical terms, could appear in both an accounting and an auditing 
paper, but the answers required may vary considerably. 

For example, in a recent bookkeeping paper, examinees were 
asked to explain the principles of the columnar or tabular system 
of bookkeeping. This is definitely a bookkeeping question. The 
student is expected to answer it as a bookkeeper who is required 
to possess a knowledge of how to keep his accounts in this form. 

If, however, in an auditing paper the question were asked: 
“Comment on the columnar or tabular system of bookkeeping,” 
the student would be expected to answer it from the viewpoint 
of an auditor checking and verifying the work of others. 

A cardinal rule in answering an auditing question is to remem- 
ber that it is being asked of the student in his capacity as an 
auditor, investigator or critic of accounts—not as a constructive 
accountant. Failure to comprehend this elementary fact may 
cause the loss of many marks. 

Candidates are apt to under-estimate the importance of auditing 
questions. The standard of answer required is much higher than 
in the law papers. In the latter, a sound knowledge of principles 
is necessary, but good marks may be obtained even when several 
points are overlooked by the candidate. An accountant will not 
be obliged to rely on his own judgment and knowledge of the 
law when any involved or intricate legal problems are encountered. 
In such cases it is expected that he will seek the advice of those 
more thoroughly trained in the law. 

With the auditor, however, it is different. He must be prepared 
to use his own judgment in matters affecting accounts, and, 
consequently, a high standard is required of students. Answers 
must be thorough and complete; the omission of any relevant 
detail will be seriously regarded by the examiner. It is not suffi- 
cient to answer the question in general terms, and consider it 
sufficiently dealt with if a number of special points are mentioned. 

Auditing is largely a matter of verification, but this does not 
mean merely checking items that are submitted to the auditor. 
It is equally important to ensure that there are no omissions, that 
is, to discover if any items are not recorded. For example, pur- 
chases may be omitted from the accounts, but the goods purchased 
may be included in the stock on hand. It is, therefore, the function 
of the auditor to go behind the figures in search of facts omitted 
or undisclosed, quite as much as to verify the items submitted. 

To sum up, important requirements in the answering of auditing 
questions are: 


(1) An appreciation of the fundamental principles of bookkeep- 


ing, so that the effects of entries in any account are properly 
understood. 

(2) A realisation that the question is to be answered from the 
standpoint of the auditor. 

(3) The necessity of understanding that a question must be 
answered fully and completely. This means that the question 
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must be carefully read—although it does not necessarily mean 
that a lengthy answer is required. 

(4) An ability to discover what is not disclosed. In examina- 
tion problems students who have properly studied the subject 
should be able, by reasoning based on fundamental principles, to 
draw the necessary conclusions; no special powers of imagination 
will be required. In practice, it may be much more difficult. 

(5) The development of the answer in logical and systematic 
form. A tabulated style is preferable to an answer in narrative 
form. This facilitates the work of the examiner, and the setting 
out clearly of the essential facts in orderly fashion, instead of 
concealing them in a mass of verbiage, must react favourably to 
the examinee. 

If, in the course of the study of auditing, the student keeps 
these points in mind, he will obtain better results in the examina- 
tion room. 
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